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QUESTION PRESENTED 


Whether, in the circumstances of this case, the District 
Court abused its discretion in refusing to extend the time 
allowed by this Court for ‘‘full’? compliance with a dis- 
covery order, where substantial compliance was tendered 
prior to the expiration date and a workable plan submitted 
with respect to whatever relevant documents, if any, 
remained to be produced; appellant having demonstrated 
during the time allowed by this Court not only good faith 
efforts and diligent and prompt action, but accomplishment 
of the production of vast quantities of records, numerically 
in excess of those called for by the discovery order. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Pursuant to order of this Court dated September 10, 
1956, two sets of appeals have been consolidated | for 
presentation. And since the factual background and deci- 
sion of this Court on an earlier appeal—No. 12140—are 
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relevant to a consideration of these appeals, this Court, 
by order also dated September 10, 1956, has permitted the 
record of such earlier appeal to be treated as part of the 
record of the current appeals. 


These appeals have their genesis in the judgment of 
affirmance with modification entered by this Court in No. 
12140, the pertinent paragraph being as follows: 


‘‘On consideration whereof, It is ordered and ad- 
judged by this Court that the order of the said District 
Court appealed from in this cause be, and the same 
is hereby, affirmed, provided, however, that if within 
six months after the receipt by the District Court of 
the mandate of this Court in this case discovery shall 
be made as required by the District Court, then the 
order dismissing the complaint shall be vacated by the 
District Court.’’ 


The mandate of this Court, referred to above, was re- 
ceived by the District Court on January 24, 1956, and the 


six months expired on July 24, 1956. 


On June 20, 1956, appellant moved the District Court 
for an extension of the six months’ period. (J.A.2). This 
was denied by order dated July 11, 1956. (J.A. 12). 
Appellant moved for reconsideration, (J.A. 13) and this 
was denied after oral argument on July 23, 1956. (J.A. 
57). Appellant appealed on July 23, 1956 from both of 
these orders. This is case No. 13460. 


This Court having extended the time to July 30, 1956, 
appellant tendered substantial compliance with the dis- 
covery order, and moved the District Court on that date 
to hold a hearing upon that question, make a finding 
accordingly and to vacate the dismissal order of December 
21, 1953. (J.A. 88-91). This motion was denied as of 
August 3, 1956, which was the date upon which the District 
Court signed an order of dismissal upon this Court’s 
mandate. (J.A. 94). Appellant moved to vacate the dis- 
missal order on the mandate, (J.A. 96) and such motion 
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was denied on August 21, 1956. (J.A. 103). Thereupon, 
appellant on August 24, 1956, appealed from the dismissal 
order on the mandate and from the denial of the motion 
to vacate such order. That appeal is case No. 13527 in 
this Court. | 


The printed Joint Appendix contains the entire record 
before the District Court beginning with June 20, 1956, 
with the exception of the papers perfecting the appeals 
themselves. 


In respect of both sets of appeals, the District bees 
executed appropriate directions under Rule 54(b) Fed. 
R. Civ. P. (J.A. 57 and 1038). 


This Court has jurisdiction of these appeals by virtue 
of Section 1291, Title 28, U.S. Code. 


INTRODUCTORY REMARKS 


These are appeals from orders of the District Court, 
refusing to give appellant additional time within which to 
obtain and produce for inspection those records of the 
banking house H. Sturzenegger & Cie. which were not 
previously obtained and tendered to appellees, and, dis- 
missing appellant’s complaint with prejudice. The trial 
court’s discovery order and its sanction for appellant’s 
inability to comply therewith within the time granted 
have been before this Court before. (Case No. 12,140). 
The questions presented now are virtually limited to 
whether or not the court below erred in dismissing appel- 
lant’s complaint without examining the records already 
obtained and ‘without giving appellant the time—if that is 
still required—to complete its efforts to obtain additional 
records from the bank. 
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Three crucial points must be stressed before considering 
the issues now before this Court: 
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Quantity of records to be produced under the trial court’s 
discovery order. 


In July, 1949, the trial court ordered that appellant pro- 
duce inter alia those records of the bank H. Sturzenegger 
& Cie. which had been inspected in 1945 and 1946 by the 
Swiss Compensation Office, an agency which conducted an 
investigation of appellant pursuant to special war-powers 
and under the authority of the Washington Accord. (R. 
1723, 1761, 1781-84, 1788 of 12140). The Swiss Compensa- 
tion Office having stated that it examined 55,000 documents 
and 110 books of account of the Sturzenegger bank, the trial 
court limited its order concerning the Sturzenegger rec- 
ords to that amount. (R. 2019-22, 2023-26 of 12140). 


The trial court’s discovery order has never been amended. 
Today, as in 1949, appellant is under an obligation to 
produce 55,000 documents and 110 books of account of 
the Sturzenegger bank, and nothing more. There are 
indications, on the other hand, that the Sturzenegger bank, 
to the files of which appellant does not have access, pos- 
sesses other records which were not included in the District 
court’s discovery order. 


It is consequently incorrect to assume that appellant 
is under an obligation to produce all the Sturzenegger files. 


Appellant is as interested as appellees to obtain the Stur- 
zenegger records for use in trying this case on the merits. 


The Sturzenegger records are of a quantity unknown to 
the parties before this Court. The general relevancy of 
that portion of the Sturzenegger records which had been 
inspected by the Swiss Compensation Office was claimed 
by appellees and admitted by appellant on the ground that 
the Sturzenegger bank handled many of the banking trans- 
actions for appellant and for a number of companies and 
individuals who owned stock in appellant. Appellant has 
always believed that availability of the Sturzenegger rec- 
ords would greatly simplify and confirm its proof that 
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it is neither enemy-tainted nor a party to any agreement 
with an enemy to cloak the latter’s property. In éffect, 
the only agency which, under special war and treaty 
powers’ was given access to the Sturzenegger records, 
found in 1945 and 1947 that appellant was neither enemy- 
owned nor enemy-controlled, and that there was no trace 
in the records examined of any agreement to cloak enemy 
property. Conversely, there is no scintilla of evidence to 
show that the Sturzenegger files contain proof which 
would support appellees’ claims. 


The suspicion has nevertheless been allowed to creep 
into this case that appellant is deliberately trying to avoid 
production of the Sturzenegger files. The record shows 
otherwise. Appellant has done everything in its power, 
and is prepared to continue its efforts, to obtain and thus 
be able to produce all the records called for in the lower 
court’s discovery order. It has shunned neither cost nor 
effort, in its own interest as well as to comply with the 
orders of the American court. Appellant’s good faith, re- 
peatedly confirmed by this Court and by the court below, 
stands unimpugned. ! 





Appellant is not responsible for the fact that this case has 
been pending for many years, and particularly that the 
production of the Sturzenegger records, as ordered, could 
not be accomplished in a few weeks or months. ! 


Appellant has repeatedly been accused, directly dr by 
innuendo, of deliberately ‘‘dragging its feet’’ in connection 
with the production of the Sturzenegger papers. A’gain, 
the record does not support such an accusation. Appellant 
can account in good faith for all the time it has spent in 
or out of eourt from the point it was first ordered to 
produce the Sturzenegger records. After exhausting all 
the avenues of appeal from the discovery order, it) dil. 
gently applied itself to obtain and produce the Stur- 





1The Swiss Compensation Office investigated appellant in 1945-46. Supra, 
p. 4. | 
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zenegger records. This was recognized by the court below 
when it stated during oral argument (J.A. 76): 


‘‘T must confess that I have quite a little sympathy 
for counsel for plaintiff, because I know that counsel 
have worked extremely hard to comply with the order 
and I have made a formal finding that they acted in 
good faith, including the plaintiff.’’ 


Indeed, appellant is as anxious as any party before this 
court to obtain and produce the Sturzenegger records with 
as little delay as possible. Its property was vested in 
1942, fourteen years ago, and plaintiff is still as far from 
a trial on the merits as it was when it first instituted suit 
to recover it. 


If there have been delays in the disposition of this case, 
they are inherent in its nature and in the nature of the 
pretrial orders, and are not due to lack of diligence on the 
part of appellant. 


To recover under Section 9(a) of the Trading with the 
Enemy Act property vested by the Government, a friendly 
alien must be found free of enemy ‘‘taint’’ or ‘‘control’’.? 
This implies that proof will be complex and the issues 
sweeping. In recognition of the broadness of the issues 
involved,? the trial court found it necessary to order 
production of many tens of thousands of vaguely desig- 
nated records of a bank which is not before the court, and 
which was expressly prohibited by the law of its situs 
from handing its records to appellant for production 
according to the discovery order, unless waivers of secrecy 
rights were obtained. This again entailed expenses and 
delays many times larger than those encountered in the 
ordinary case. If, in recognition of the exceptional nature 
of the issues involved at bar, the trial court found it 
justified to order exceptionally wide discovery, it knew 


2 Clark v. Uebersee Finanz-Korp., 332 U.S. 51. 
3 R. 3139-41 in No. 12140. 
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full well that pretrial—and appellant’s efforts to obtain 
records for production—would have to extend over an 
exceptionally long period of time. Appellant is not at 
fault for this. It has shown its good faith; it has 
shown that the obstacles which have to be surmounted 
to obtain the Sturzenegger records are real ones; and it 
has spent many years and many hundred thousands of 
dollars to get them. The fact that its case raises com- 
plex and time-consuming issues does not justify appel- 
lees in impatiently demanding that appellant be beoiced 
from trial to recover its werdnetally vested property. 


STATEMENT OF THE FACTS 


Many of the facts in this case have been before this 
Court earlier and need not be restated here. It will be 
sufficient to sketch events which occurred prior to this 
Court’s decision of June 30, 1955 in Appeal No. 12140,4 
and to describe those which occurred since that date. 


From 1942 to 1946, appellees vested appellant’s prop- 
erty, presently valued in excess of $100,000,000, under ithe 
alleged authority of the Trading With the Enemy Act.; In 
1948, appellant filed suit under Section 9(a) of the Act 
to recover its property on the ground that it was neither 
enemy nor enemy-tainted. Various depositions were taken, 
and in July, 1949, the trial court ordered inter alia that 
appellant produce for inspection the banking records of 
the bank H. Sturzenegger & Cie. in Basle, ‘Switzerland. 
Production of these records was due on or about June 
30, 1950. On June 21, 1950, appellant was advised that the 
files of the Sturzenegger bank had been impounded by an 
order of the Swiss Federal Attorney to prevent their being 
handed over to appellant and produced in compliance with 
the Court’s discovery order. Appellees, who were able 
to inspect appellant’s own records, but not those of the 











4 Record references for the past history are omitted here but were contained 
in Appeal No. 12140. This Court’s opinion in that case is reported : 96 
U.S. App. D.C. 232, 225 F. 2d 532. 





8 


Sturzenegger bank, moved that appellant’s complaint be 
dismissed on the ground that appellant had conspired 
with the Swiss Government to prevent disclosure of the 
Sturzenegger records pursuant to the order of the trial 
court. The trial court submitted the issue of appellant’s 
good faith to a Special Master who, after hearing ample 
testimony, concluded that appellant had proved its good 
faith in trying to get the Sturzenegger records, and that 
the Swiss Federal Attorney had confiscated them to pre- 
vent infringement of valid Swiss laws which prohibit a 
bank from divulging information contained in its records 
without the express approval of all persons involved. 
In its opinion of February 19, 1953, the trial court ratified 
the Special Master’s report, his findings and conclusions. 
The court nevertheless announced that appellant’s com- 
plaint would be dismissed if within a stated period, ulti- 
mately extended to October, 1953, appellant were unable 
to produce the Sturznegger records. Appellant thereupon 
renewed its requests to the Swiss Government to permit 
disclosure in bulk of the Sturzenegger records. "When 
these requests were turned down, the individual custom- 
ers of the Sturzenegger bank were addressed, requesting 
that, in order to help appellant in its American law suit, 
they waive their secrecy rights in the Sturzenegger records. 
By October 19, 1953, appellant had obtained from the 
Sturzenegger bank some 63,000 documents for which 
waivers had been obtained and which had been cleared by 
representatives of the Swiss Government. Appellees, how- 
ever, refused to inspect these records. As this matter 
was brought before the trial court on October 20, 1953, 
the court concluded that there was no reasonable likeli- 
hood that plaintiff could comply in full with its discovery 
order. It refused to grant any further extensions of time 
and on December 21, 1953, the trial court entered an order 
dismissing appellant’s complaint with prejudice. An 
appeal was taken to this Court from the order dismissing 
appellant’s complaint. In its briefs and oral argument, 
appellant described the efforts to. obtain the Sturzenegger 
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records by means of individual waivers of secrecy rights of 
the bank’s customers, anticipating that this procedure 
would ultimately bring about release of all, or of !sub- 
stantially all, the records covered by the trial court’s 
discovery order. In its opinion of June 30, 1955 | this 
Court upheld the trial court’s dismissal of appellant’s 
complaint but added at the conclusion of its opinion that: 


‘One modification, however, we deem advisable, 
namely, that dismissal of the complaint with prejudice 
shall not become effective until six months after! the 
receipt by the District Court of the mandate of this 
court in this case, and not then if within such period 
discovery is made as ordered. This will afford an- 
other opportunity to bring the case on for a trial 
and decision on the merits.’7 (255 F.2d 232, |243, 
96 U.S. App. D.C. 532). | 


Footnote (17) reads as follows: 


‘We speak of discovery in general terms, since 7 
is no reason to think that the District Court will re- 
quire actual production in the United States if other 
arrangements, such as for inspection or copying in 
Switzerland, ean reasonably be made.’’ (ibid.) 


| 
Appellant’s Petition for Certiorari to the Supreme Court 


was denied in U.S. , 100 L. Ed. 184. 


This Court’s mandate was received by the Court bilewr 
on January 24, 1956. By July 24, 1956, appellant had ob- 
tained and assembled in Washington a total of 191,841 
Sturzenegger records. (J.A. 15). It sought an extension 
of time from the District Court (J.A. 1) and submitted 
an additional discovery plan, approved by the Swiss 
Government, which envisaged full discovery by per- 
mitting an independent investigator, appointed by! the 
parties at bar, to inspect the Sturzenegger files so ais to 
find out which of these unknown remaining records were 
relevant and/or had been inspected by the Swiss Compen- 
sation Office. (J.A. 28-32). Production of any such 
records could be assured by letters rogatory or copying. 
(2bzd.). 
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The trial court refused to consider whether the 191,841 
Sturzenegger records tendered constituted substantial dis- 
covery, and it turned down appellant’s request for addi- 
tional time to perfect discovery with help of the supple- 
mentary plan outlined above. (J.A. 76, 77). On August 
3, 1956, it ordered appellant’s complaint to be dismissed 
with prejudice (J.A. 94), and on August 21, 1956 it denied 
appellant’s motion to vacate the order of dismissal. 
(J.A. 103). 


STATEMENT OF POINTS 


The lower court erred in refusing to extend appellant’s 
time and to vacate the dismissal of appellant’s complaint 
with prejudice for alleged failure to produce 55,000 un- 
identified records and 110 books of account of the Sturze- 
negger bank where: 


(1) Appellant tendered more than the required quan- 
tity of Sturzenegger documents and it appears that 


this includes substantially all the records ordered 
produced. 


(2) Although the trial court never identified the Stur- 
zenegger records to be produced, and although dis- 
missal had to be predicated upon appellant’s failure 
to make discovery as ordered, the trial court refused 
to mspect the Sturzenegger records tendered by appel- 
lant to determine whether or not they represented 
substantial discovery. 


(3) Appellant requested additional time to make addi- 
tional discovery and in particular to implement a plan, 
approved by the Swiss Government, whereby all re- 
maining Sturzenegger records could be inspected by an 
independent investigator and the remaining relevant 
documents, if any, found by him could be obtained by 
further waivers, by letters rogatory or by copying. 
Appellant’s plan would have identified the Sturze- 
negger records, insufficiently designated in the discov- 
ery order, and would have permitted full discovery. 
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In so refusing, the trial court entered an order which 
was not ‘‘just”’ as required by the Federal Rules of Civil 
Procedure and by the Fifth Amendment to the Federal 
Constitution, and it denied appellant the practical oppor- 
tunity, extended to it by this Court in its opinion in Appeal 
No. 12140, to comply with the trial court’s discovery order. 


SUMMARY OF ARGUMENT 


I. The trial court erred and abused its discretion in 
refusing to consider, prior to dismissing appellant’s ¢om- 
plaint for inability to comply with its discovery order, 
whether 192,000 Sturzenegger records tendered by appel- 
lant constituted substantial compliance, since (a) numeri- 
cally the records tendered were in excess of those ordered 
produced; and (b) they were obtained by waiver of secrecy 
rights from all main actors in the issues at bar. This 
Court’s opinion in Appeal No. 12140 and the Federal Rules 
of Civil Procedure require that dismissal of appellant’s 
complaint be just and predicated upon a ruling, made in 
compliance with the guarantees of due process in the Fed- 
eral Constitution, that appellant failed to make ecoeeaty 
as ordered. 








II. The trial court erred and abused its discretion in 
refusing to grant appellant additional time to make fur- 
ther discovery, and consequently dismissing appellant’s 
complaint, where it was shown that additional efforts on 
the part of appellant envisaged full discovery in the event 
it had not already been effected. This Court had intended 
to give appellant a real and practical opportunity to com- 
ply with the discovery order; the same result is dictated 
by the requirement of the Federal Rules of Civil Proced- 
ure that orders under Rules 37(b)(2) and 41(b) be yust 
and consonant with sound discretion. ! 


III. The trial court erred and abused its discretion in 
refusing appellant a priori the additional time necessary 
to implement a plan whereby all the Sturzenegger records 
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not previously obtained and tendered could be inspected 
by an independent agent appointed by the parties at bar 
and approved by the trial court and by the Swiss Govern- 
ment. Any relevant document found in the Sturzenegger 
files, as well as entries in the Sturzenegger books, could thus 
be identified and later be copied or produced by means of 
additional waivers or by letters rogatory. This plan would 
not only shed light on the identity of the Sturzenegger 
records (which had not been adequately designated in the 
discovery order), thus allowing an intelligent determination 
of whether absence of any part thereof would make it 
impossible for appellees to prepare their defense and would 
thus require dismissal of appellant’s complaint. Appel- 
lant’s plan would also bring about full discovery in the 
shortest possible time and at a minimum cost. 


IV. The trial court erred in holding that it did not have 
power to permit interposition of an independent agent to 
inspect books and records. Not only is such a procedure 
allowed under the Federal Rules of Civil Procedure; it 
has been followed before where a sweeping investigation 
of a litigant’s records would have disclosed non-privileged 
business secrets to a competitor. 


V. The trial court further erred in holding that it could 
not demand that appellees proceed by letters rogatory to 
implement appellant’s plan. Letters rogatory are an ade- 
quate method of discovery particularly appropriate where, 
as in the case at bar, the identity of documents to be 
produced is unknown. 


ARGUMENT 


This Court, in its opinion of June 30, 1955, held that 
unless the Sturzenegger records designated by the lower 
court were produced, appellant’s complaint would have to 
be dismissed. On the other hand, this Court recognized 
that in view of appellant’s good faith and of the magni- 
tude of the task imposed upon it, it should be given addi- 
tional time to perfect discovery as ordered. This Court 
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knew that, to obtain the Sturzenegger records, appellant 
would have to obtain individual waivers from the customers 
of the Sturzenegger bank and from other persons men- 
tioned in the bank’s records. It knew that appellant’s 
efforts would be costly and time-consuming. | 


Appellant put the period of grace to a good use. Tome 
diately upon receipt of this Court’s mandate by the’ Dis- 
trict Court, allowing appellant six months within which to 
satisfy the discovery requirements, appellant resumed its 
earlier efforts, which had been described to this Court in 
briefs and oral argument,® to collect waivers covering 
the bank’s records. (J.A. 15, 22). By July, 1956, alppel- 
lant had thus obtained, assembled in Washington and ten- 
dered to appellees 191,841 Sturzenegger documents, includ- 
ing the 63,000 already on hand in 1953. It appeared certain 
that many more documents would be obtained in the|near 
future. Should there nevertheless remain a fraction of 
Sturzenegger records not obtainable by waiver, appellant 
had proposed an additional production plan, approved by 
the Swiss Government, to insure full and satisfactory 


discovery. | 


The court below, to which this situation was referred 
in connection with appellant’s motion for an extension of 
time near the expiration of the six-months period, declined 
to consider the question of whether or not the 191,841 
Sturzenegger records submitted by appellant constituted 
substantial compliance with its discovery order; it refused 
to consider appellant’s plan for supplemental discovery ; 
and it reiterated its opinion, expressed in the course of 
argument on October 20, 1954 (R. 3262 of No. 12140), that 
since there was no certainty that every Sturzenegger 
record would become available by waiver, a further exten- 
sion of time would be fruitless. (J.A. 75-77). The jtrial 





5 Appellant’s efforts to obtain waivers prior to its appeal to this| Court 
in case No. 12140 were described on pp. 134-148 of appellant’s brief of May 
10, 1954. 
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court accordingly denied appellant’s motion and entered 
an order dismissing appellant’s complaint with prejudice. 


Appellant submits that in so ruling the trial court not 
only abused its discretion in the light of appellant’s good 
faith efforts, but acted contrary to the spirit of this Court’s 
modification expressed in the last paragraph and in foot- 
note 17 of its opinion of June 30, 1955. 


I. NATURE AND SIGNIFICANCE OF THE STURZENEGGER REC- 
ORDS ALREADY OBTAINED OR TO BE OBTAINED BY 
WAIVER IN THE NEAR FUTURE. 


In its order of July 5, 1949, the trial court stated that 
appellant had to produce all the Sturzenegger bank records 
inspected by the Swiss Compensation Office. (R. 2024 
2026 of No. 12140). This designation is explained only by 
the Swiss Compensation Office’s report, which indicates 
that some 55,000 documents and 110 books of account had 
been inspected. The precise identity of the papers thus ex- 
amined was lost when—at the end of the investigation— 
they were replaced in their individual file jackets (R. 2214- 
16 of No. 12140). It follows that, today as well as at the 
time the discovery order was issued, nobody could say with 
precision which papers in the bulk of the Sturzenegger files 
were seen by the Swiss Compensation Office and should thus 
be produced by appellant, and which were not. 


What, then, do the 191,841 documents submitted by ap- 
pellant represent? Appellant submits that that number 
must contain substantially all the records which had been 
inspected by the Swiss Compensation Office; if not, the 
missing ones will be brought to light in the near future if 
appellant can pursue further its efforts to obtain waivers 
and to supplement them by other methods of discovery. 
Appellant’s position, against which not one scintilla of 
evidence had been produced, is based on the following facts: 
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(a) Numerically the documents obtained by appellant exceed 
those inspected by the Swiss Compensation Office, ae thus 
covered by the discovery order. 


The Swiss Compensation Office had inspected 55, 000 
‘‘documents’’ and 110 books of account of the Sturzenegger 
bank. The term ‘‘document”’ (a translation of the German 
word ‘‘Akte’’) has been explained by Dr. Hans Stur- 
zenegger as meaning 2 or 3 papers clipped together, (R. 
6630-31 in No. 12140). If this interpretation is accepted, 
it would appear that the trial court’s discovery order in- 
cluded at most 165,000 papers. Appellant has obenined 
and has tendered 191,841 papers, with more to come, and 
also tendered the books of account to the extent set forth 
at pages 90 and 28 of the Joint Appendix. i 


(b) The records submitted relate to the principal actors 
connected with the issues at bar. | 


In its efforts to obtain all the Sturzenegger records 
called for in the trial court’s discovery order, appellant 
began by seeking waivers from the persons or firms whose 
names had been connected with it and with the issues 
raised in the case at bar. Waivers were obtained from the 
Sturzenegger bank, from all the companies or individuals 
owned by or close to appellant or the Sturzenegger bank. 
Waivers were obtained from all the members of the so- 
called ‘‘Basle circle’’, and from the German firms | with 
which appellant had dealings and for which it could con- 
ceivably have acted as a Cloak. Waivers were further 
submitted for the joint accounts or ‘Consortia’? and 
‘‘Sekretariats’’ in which appellant, the Sturzenegger bank 
and/or the so-called ‘‘enemy’’ companies with which ap- 
pellant was accused of being in collusion, had or could have 
had an interest. The records concerning these persons 
and companies are included among the 192,000 papers 
which appellant is ready to produce. (R. 3257-61 in 12140) 
(J.A. 21-27). 





| 
| 
i 
i 
| 
i 
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Early in these proceedings, appellees had mentioned a 
list of 124 names of companies and individuals ‘‘close to 
appellant’? from whom appellant should have obtained 
waivers (R. 2432, 2460-62 of No. 12140). Appellees con- 
cluded that: 


‘‘This list suggests the enormous number of documents 
which could have been freed for inspection by waivers. 
We dare say for all practical purposes these documents 
amount to the total of all the Sturzenegger papers.’’ 
(R. 2462; emphasis ours) 


Appellant did use this list, which by appellees’ own 
admission insured substantial discovery, as a starting point 
in its efforts to obtain waivers. But as this undertaking 
progressed, new names were added either because ‘‘sec- 
ondary’’ waivers appeared necessary® or because appellant 
felt that other individuals, companies or special accounts 
might have records in the bank which are relevant to the 
issues at bar and were inspected by the Swiss Compensa- 
tion Office. As a result, papers concerning over 100 crucial 
names were obtained and brought to Washington.’ (R. 
3257-59 of No. 12140) (J.A. 22-26). If appellant is given 
an opportunity to do so, it will seek more waivers and en- 
deavor to produce more papers regardless of whether or 
not they were inspected by the Swiss Compensation Office 
and are thus covered by the trial court’s discovery order. 


As pointed out above, appellant has no access to the 
Sturzenegger files, and is thus not in a position to know 
precisely and in advance what papers they contain and 
who are the persons mentioned in the bank’s records. 
It submits, however, that the thoroughness of its ef- 


6 Under Swiss law, all persons mentioned in a bank record must waive their 
individual secrecy rights before the record can be disclosed. (R. 2821, 2823 
in No. 12140.) As a result, before a given paper could be produced, appel- 
lant often had to obtain waivers from persons or firms who had not been 
mentioned as being connected with the issues at bar, and were thus not 
approached when appellant first sent out requests for waivers. 

7 Several of the names originally listed by appellees turned out to have no 
papers in the Sturzenegger bank. (R. 3260 of No. 12140.) 
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forts, and the very basis of the waiver procedure®' have 
produced what amounts to substantial discovery. Addi- 
tional efforts and waivers will produce more records, 
which will give appellees a margin of safety—a precaution 
which may well be desirable in view of the fact that the 
records to be produced are not precisely designated, 


Appellees expressed the fear and often inferred that 
appellant, the Sturzenegger bank or the Swiss Government 
might withhold relevant and incriminating documents by 
making ‘‘selective discovery’’. There is no basis for such 
fears. Appellant itself has no access to the Sturzenegger 
files, and is thus not in a position to ‘‘select’’ the records it 
receives and produces. The Swiss Government’s role is 
limited to an inspection of the records to be handed to 
appellant in order to check whether or not they are 
adequately covered by waivers. Appellant knows of no 
single record of the Sturzenegger bank which was waield 
for other reasons. 





To further alleviate appellees’ fears that documents 
covered by the discovery order might be deliberately’ with- 
held by the Sturzenegger bank or by this appellant, or 
may not come to light for lack of the necessary waivers, 
appellant has suggested and is ready to submit to other 
methods of discovery which will give it and appellees full 
insight into the Sturzenegger records. (infra, p. 24), 

| 


In conclusion upon this point, appellant sincerely believes 
that it has substantially complied with the discovery ‘order 
of the trial court by submitting more than the required 
amount of records involving the persons and companies 
connected with the issues presented in the pleadings at 
bar. If, through no fault of appellant, discovery should 
not yet prove complete, it believes that further efforts 
will remedy the default. 








8In 1945-46 the Swiss Compensation Office must have used the same 
criteria in selecting the 55,000 records it inspected: all it had to go by was a 
list of transactions, persons and firms connected with appellant and i the 
issue of enemy control 


| 
| 
| 
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Il, THE TRIAL COURT ERRED IN NOT CONSIDERING WHETHER 
THE 192,000 STURZENEGGER RECORDS TENDERED BY 
APPELLANT CONSTITUTED SUBSTANTIAL DISCOVERY. 

This Court held on June 30, 1955 that appellant’s com- 

plaint would have to be dismissed if discovery was not 
made as ordered. This did not authorize the trial court 
to enter an order of dismissal without first ruling that the 
documents produced by appellant did not represent sub- 
stantial discovery. Such a decision in turn required that 
the records submitted be analyzed and examined in detail. 
Neither appellees nor the trial court did so, nor was any 
evidence produced to show that the 192,000 Sturzenegger 
records tendered by appellant constituted less than sub- 
stantial discovery under the 1949 order. This, we submit, 
was error. It vitiated the legal conclusion reached by the 
trial court, namely, that appellant’s complaint was to be 
dismissed, and it ran counter to the spirit of the mandate 
of this Court. 


As pointed out above (supra, pp. 14 to 17), there are 


strong indications that the 192,000 Sturzenegger records 
tendered represent substantial discovery. If these indica- 
tions are not a certainty, and can indeed never become 
such, it is not because of any fault or omission of appellant, 
but rather because the trial court never designated the 
records to be produced with sufficient clarity. 


Due to the special nature of the issues raised at bar, 
the trial court found it necessary—over appellant’s ob- 
jections—to order discovery of documents which could 
not be identified with any degree of exactitude.® This 
Court held that the order could stand in the case at bar. 
Inherent in this ruling, appellant submits, however, is the 


9In an ordinary case, discovery of documents cannot be ordered unless the 
documents are adequately designated and identified. Moore’s Federal Prac- 
tice, 2nd Ed., Vol. 4, pp. 2444-48; Clark v. Chase Nat. Bank of New York, 
DCNY 1941, 2 F.R.D. 94; Kurt M. Jachmann Co. v. Marine Office of America, 
DCNY 1955, 17 F.R.D. 42; Service Liquor Distributors v. Calvert Distillers 
Corp., DCNY 1954, 16 F.R.D. 344. 
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duty of the trial court to examine the discovery once 
it is tendered and to declare why, if at all, it does not 
measure up to the discovery originally intended. This i is 
particularly true where in numbers the records tendered 
exceed those ordered to be produced, and where it is shown 
and admitted that the party making discovery has acted in 
good faith. 


Appellees and the court below never even looked at the 
Sturzenegger records offered by appellant. The trial court 
merely held, in the course of oral argument, that in its opin- 
ion the waiver and other procedures could never praduce 
the records included in the 1949 discovery order—that is, 
the records which had been inspected by the Swiss Com- 
pensation Office. Why this had to be so the trial court never 
stated. To counter the certainty of 192,000 documents, 
it advanced mere speculation. Knowledge of the intrica- 
cies of this case could not supplant the facts—which can 
only be drawn from an analysis of the available Stur- 
zenegger records, | 


The order refusing to vacate the dismissal with preju- 
dice—depriving appellant of a valuable proprietary right— 
had to be predicated upon a ruling that discovery had not 
been made as ordered. Cf. this Court’s opinion of June 30, 
1955. But the trial court did not, in making such a ruling, 
consider the only concrete facts before it. It never iden- 
tified the records it wanted appellant to produce’ and 
it did not say—it could not without examining the records 
tendered—that appellant had not already made substantial 
discovery. 








Ill. THE LOWER COURT ERRED IN REFUSING TO EXTEND! THE 
TIME AND TO VACATE THE DISMISSAL WITHOUT ALLOW- 
ING APPELLANT TO PURSUE FURTHER PROCEDURES 
WHICH ENVISAGED FULL DISCOVERY. 


It has been pointed out earlier (supra, pp. 4 and 16) 
that appellant has no way of knowing, for reasons inherent 
in the 1949 discovery order, which of the Sturzenegger 
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records must be produced. Without a clarifying ruling of 
the trial court which issued the order, appellant will never 
know whether the 192,000 Sturzenegger records already 
obtained, or for that matter any amount of Sturzenegger 
records short of their totality, include all the 55,000 docu- 
ments and 110 account books’? which it had been ordered 
to produce. 


In its 1955 opinion, this Court ruled that appellant should 
be afforded a chance to effect discovery as ordered. Six 
months, while by necessity an arbitrary limit, were appar- 
ently considered prima facie sufficient time to do so. Obvi- 
ously, neither this Court nor appellant was then in a 
position to know whether a task of such magnitude as pro- 
duction of the Sturzenegger records could in reality be 
accomplished in two, four, six or twelve months. The 
court’s ruling, however, indicated that appellant, who 
had always hoped that with sufficient time it could pro- 
duce the Sturzenegger records, should be given a real— 
not artificial—chance to prove its word before being de- 
prived of its right of action through no fault of its own. 
Having obviously intended to allow appellant ‘‘enough’”’ 
time according to reasonable standards, this Court must 
have meant that if, gauged by accomplishments, more time 
was fairly needed, it should be granted. 


Thanks to this Court’s ruling, appellant was able to 
continue its efforts, begun before this case first came up 
on appeal, to bring about discovery of the Sturzenegger 
records. Appellant worked hard and with dispatch. If 
it has not already substantially complied with the order 
of the lower court, it is convinced that it will be able to 
satisfy appellees’ discovery requirements within a reason- 
able time. Certainly this Court did not intend that, under 
these circumstances, appellant should be cut off before it 
could reach a goal which was almost attained. The or- 
ders appealed from are harsh ones: where this Court 





10 See infra as to books, p. 31. 


21 





wished to give appellant a real chance to make discovery, 
the trial court interpreted the six-month period as an 
inflexible bar date, not affected by the obstacles appellant 
has found in its path, and not affected by concrete and 
bona fide expectancy that full compliance will be made in 
the near future. This, we believe, was error which, if 
not reversed, will render this Court’s previous generosity 
quite meaningless. | 


It has been held that Federal courts have a wide power— 
inherently and under the Federal Rules of Civil Proced- 
ure—to dismiss a complaint or strike an answer if a party 
ordered to make discovery is unable to do so. Societe 
Internationale etc. v. Brownell, 255 F. 2d 232, 96 U.S. App. 
D.C. 532. The purpose of such wide powers is to insure 
that established court procedures be followed. On’ the 
other hand, however, the Federal Rules of Civil Procedure 
restrict these wide powers by specifying that the power to 
order discovery—and consequently to punish for inability 
to comply with such orders—shall repose in the sound 
discretion of the trial court. Rules 30(b) and 34, Federal 
Rules of Civil Procedure. Discovery shall not be ordered 
‘‘in such a manner as to annoy, embarrass or oppress 
the person subject to the inquiry’. Hickman v. Taylor, 
329 U.S. 495, p. 507; Service Liquor Distributors v. Calvert 
Distillers Dore., DCNY 1955, 16 F.R.D. 507. 


As was said in Aktiebolaget Vargos, et al. v. Clark, 
8 F.R.D. 635 (DCDC 1949) with respect to interrogatories 
under Rule 30(b) Fed. R. Civ. P.: ! 


‘<. . . interrogatories are not to be used as a device 
or a strategem to maneuver the adverse party into an 
unfavorable tactical position. To do so is to pervert 
a remedy designed to advance the disposition of con- 
troversies on their merits, into a weapon to revive what 
has been aptly denominated as the ‘sporting theory 
of justice’ ’’. 








An order imposing sanctions under the Federal Rules 
of Civil Procedure, and specifically under rules 37(b) (2) 
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and 41(b), must be “‘just’’. Rule 30(b) Fed. R. Civ. P.; 
Rule 37(b) (2). Hammond Packing Co. v. Arkansas, supra, 
United States v. Costello, CCA, 2nd Cir., 222 F. 2d 656. 


It is true that, in the case at bar, it has been held that 
discovery of the Sturzenegger records could properly be 
ordered by the trial court, due to the special nature of this 
case. The issue presented now, however, is as to whether 
the court could properly let appellant’s complaint stand 
dismissed without giving it a practical chance to assemble 
the required papers and comply in full with the discovery 
order. One does not follow from the other. It may be 
perfectly ‘‘just’’ for a court to order production of a given 
document and to threaten sanctions in the event it is not 
produced. On the other hand, it would be a clear abuse of 
discretion, to be set aside as unjust and oppressive, if the 
court would not grant a reasonable extension where appel- 
lant’s efforts were demonstrably sincere, and it appeared 
that the records would shortly be forthcoming. 


In the case at bar, the trial court was given power to 
order exceptionally wide discovery. This implied that 
appellant had to be treated liberally, and at the very least, 
that it be given enough time to comply with such an excep- 
tionally onerous task. Dismissal of appellant’s complaint 
because it could not meet an arbitrary deadline was error 
and a clear abuse of discretion where it was shown that, 
due to circumstances for which appellant was not at fault, 
the period of grace given to it proved not to be sufficient. 


Appellant’s good faith had been confirmed time and time 
again in the long history of this case. Appellant sincerely 
believes that, by the envisaged plan, it will be able to make 
full discovery as ordered, if sufficient discovery has not 
already been made. Can it be said, then, that it is ‘‘just’’ 
and not oppressive and arbitrary to cut short appellant’s 
efforts before it has sufficient opportunity to prove its 
word? 


f 
| 
i 
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It has been frequently held that, before a complaint is 
dismissed without trial on the merits upon a motion: for 
involuntary dismissal, all evidence favorable to plaintiff, 
with reasonable inferences therefrom, had to be accepted 
as established. Maryland Casualty Co. of Baltimore v. 
Sauers, DC Pa. 1941, 38 F. Supp. 656; Shaw v. Missouri 
Pacific R. Co., DC La. 1941, 36 F. Supp. 651; Bowles v. 
John Wanamaker, Philadelphia, 5 F.R.D. 53, DC Pa. 1945; 
Ettore v. Philco Television Broadcasting Corp., DC 'Pa. 
1954, 126 F. Supp. 143; Pickle v. Trimmel, DC Pa. 1951, 
99 F. Supp. 494. Appellant does not wish any evidence to 
be bent in its favor. It merely asked that the court con- 
sider reasonable evidence showing that it will be able to 
make discovery as ordered, in the reasonably near future. 





The evidence in this case is simple. Thanks to it efforts, 
appellant was able to obtain in six months 192,000 bank 
records through individual waivers of secrecy rights. The 
Swiss Government and the Sturzenegger bank are cooper- 
ating with appellant in its efforts to exhibit what may be 
left. (J.A. 31, 32). There is no evidence of collusion; 
appellant has been diligent and sincere in its efforts to 
get the Sturzenegger records, and has accounted for |vir- 
tually every day spent in trying to comply with the dis- 
covery order when it became apparent that the Supreme 
Court would not review this Court’s decision. | 





These facts, against which not one iota of proof has been 
raised, lead to only one conclusion: if appellant is given 
enough time, it will be able to produce all the relevant 
Sturzenegger records, and a fortiorz the ones which were 
inspected by the Swiss Compensation Office. 


' 
| 





To dismiss appellant’s complaint, depriving it of its 
property estimated to be worth more than $100,000,000 
without a trial on the merits, is a very hard sanction, ‘con- 
sidering that these assets were vested under a non-judicial 
procedure which did not even require a finding that they 
were owned or controlled by enemies. Trading with the 


1 
| 
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Enemy Act, Section 5(b). But dismissal because appel- 
lant could not sufficiently comply with a discretionary 
order of the trial court for the sole reason that it was 
not given enough time to do so, is a clear abuse of discre- 
tion. That, we believe, was never intended by this Court. 


IV. NATURE, PURPOSE AND EFFECT OF APPELLANT'S 
ADDITIONAL DISCOVERY PLAN. 


(a) Nature of the additional discovery plan. 


As pointed out in the previous chapters, appellant be- 
lieves that if it has not already made substantial discovery, 
it will be able to comply in full with the trial court’s 
order if it is given a chance to continue with its efforts. 
Appellant has suggested a supplementary program of 
discovery which would give the parties at bar complete and 
immediate insight into the Sturzenegger records and which 
would fill any gap in the discovery obtained by waivers. 
In particular appellant has secured permission from and 
the full cooperation of the Swiss Government (J.A. 31, 32) 
to carry out the following program: 


(1) An independent investigator™ designated by the 
parties at bar and approved by the trial court and the 
Swiss Government will be granted full access to the Stur- 
zenegger files, regardless of whether or not they are covered 
by the trial court’s discovery order. The purpose of his 
investigation will be to ascertain whether any of the re- 
maining Sturzenegger documents are relevant to the issues 
at bar or clearly covered by the 1949 discovery order. 


(2) The independent investigator will identify and de- 
scribe the Sturzenegger records it finds to be relevant or 
covered by the discovery order. If any of them is not 
covered by adequate waivers, appellees will have an oppor- 
tunity to obtain them, or the information they contain, by 
means of letters rogatory to the Swiss Courts. There 


11 The term employed by the Swiss Government was ‘‘neutral person’’. Cf. 
footnote 12, p. 28 infra. 
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is no doubt that this procedure would be satisfastory 
since the Swiss Government itself has suggested it. (J. A. 
31, 32). 


(3) As to the bank’s books of account, they can —_ 
insofar as they are not already covered by waivers—be 
copied and produced after the names of persons whojhave 
not waived their secrecy rights have been blocked out. 
Again, the nature of the transactions entered in the books 
would not be altered by such a procedure. | 


| 


(b) Purpose and effect of appellant’s additional discovery plan. 


Several reasons have caused appellant to suggest this 
new discovery program: | 


(1) Appellant, having no access to the Sturzenégger 
files, does not know what they contain, nor which of the 
individual Sturzenegger records were inspected by the 
Swiss Compensation Office or are otherwise relevant.| Un- 
less appellant either obtains the totality of the Sturze- 
negger records or has them inspected by an independent 
investigator, it will never know with certainty whether any 
document relevant to the issues or covered by the discovery 
order has remained with the bank. (supra, p. 16). This 
alternate discovery program will assure production and/or 
adequate description of every relevant document in the 
Sturzenegger files. 





(2) Appellant’s plan will greatly reduce time wait ex- 
penses in obtaining satisfactory discovery. Due to the 
defective designation of the Sturzenegger records to be 
produced (supra, p. 4), appellant has to grope in the 
dark and obtain individual waivers from the persons men- 
tioned in every Sturzenegger paper, regardless of whether 
it turns out to be relevant or to have been inspected by 
the Swiss Compensation Office. It may take many more 
months, and require more costly efforts on the part of 
appellant before the trial court will be satisfied that all 
the records it ordered produced have been made available. 
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On the other hand, an impartial selection by an independent 
investigator will make it possible to get full and speedy 
discovery at a minimum expense. 


(3) The alternate discovery program would, by inter- 
posing an independent investigator, alleviate appellees’ 
fears that the Sturzenegger bank or the Swiss Government 
might withhold some of the records they should produce. 


V. THE TRIAL COURT ERRED IN NOT ALLOWING APPELLANT 
TO MAKE DISCOVERY ACCORDING TO ITS ADDITIONAL 
DISCOVERY PLAN. 


When appellant submitted its alternate discovery plan 
prior to the expiration of the six-months period of grace 
accorded by this Court, appellees and the trial court 
refused to consider it on the ground that it would not 
insure adequate discovery and that interposition of a 
neutral or independent investigator would not be consonant 
with, and would indeed flout the established procedures of 
American courts. This, we submit, was error. 


(a) Inspection by an independent investigator would insure 
full discovery of the Sturzenegger records. 


It has been pointed out above that inspection by an 
independent investigator would assure fullest possible 
insight into the Sturzenegger records. There is no reason 
to believe that the Swiss Government would not hold to 
its promise and bar access to any of the Sturzenegger 
documents. The criteria of relevancy and the identification 
of the records to be produced because they had been 
inspected by the Swiss Compensation Office can be estab- 
lished by the trial court and will be followed by the inde- 
pendent investigator. No interference on the part of the 
Swiss Government should be expected, since no secrecy 
rights would be affected. 


It is difficult to see, then, what could have weakened 
the investigator’s inquiry. If any relevant document 
should be withheld, not from the investigator, but from 
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the parties at bar, on the ground that adequate waivers 
have not been obtained, appellant could either attempt 
to obtain the waivers, demand letters rogatory or, if 
everything else fails, furnish a copy of the document with 
the particular name blocked out. Even the last alternative 
would provide sufficient information;—snfficient, at any 
rate, for appellees to show cause why the absence of the 
one name would affect their preparation for trial. It should 
not be forgotten that waviers have been obtained from 
the actors in the issues involved at bar (supra, p. 15), so 
that none of their names could be blocked out. | 





How can it be said, without even attempting to carry 
out the investigation offered by the Swiss Government, 
that it would be futile? Indications are that it would insure 
complete discovery. It was error for the court fetes 
to conclude, on the strength of mere conjecture, that this 
would not be so. 


(b) The trial court erred in holding that interposition of an 
independent investigator was not allowed under Amer- 
ican law. | 


In the course of the hearing of July 23, 1956, the! trial 
court further explained its refusal to consider appellant’s 
alternate discovery plan by arguing that: : 


| 

‘‘Now, under the laws of the United States, there is 
no provision whatever for a neutral to decide what 
papers are relevant or what are not, in reference to 
this case, and under applicable rules of the United 
States courts, there is no requirement that any party 
to a case should be forced to proceed by way of letters 
rogatory to obtain documents in custody [sic] of one 
of the parties.’? (emphasis ours) | 

* * * * ° * e Ad 


‘‘T simply don’t see how I would have any right 
whatever to permit a neutral to come in there to 
take the place of this court or its special master. If 
I did that, I think that would write something new 
into the rules of the court; * * *’? (J.A. 76) (emphasis 


ours). 
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Appellant submits that the trial court erred as a matter 
of law. Investigation and selection by an independent or 
‘‘neutral’’? agent has been ordered before by an American 
court. As recently as February 3, 1955 the United States 
District Court for the Southern District of New York held 
that inspection of a party’s records by an ‘‘independent 
public accountant’’ would be sufficient to insure discovery 
under Rule 34, Federal Rules of Civil Procedure in a case 
where full discovery would have given the other party 
access to confidential information. Service Inquor Dis- 
tributors, Inc. v. Calvert Distillers Corporation, DCNY 
1955, 16 F.R.D. 513. Plaintiff in that case was attempting 
to get information as to the quantity of products of a 
certain firm which defendants had purchased and sold, 
their net earnings realized from such sales and defendants’ 
total net earnings during the same period. In order 
to obtain that information desired by plaintiff an examina- 
tion of all of defendants’ books of account was necessary. 
Defendants resisted on the ground that such a sweeping 


inspection would have disclosed confidential information 
to a competitor. The court solved this dilemma by apply- 
ing a plan similar to the one suggested by appellant at 
bar, and provided that: 


‘‘The parties may agree on any independent public 
accountant to perform such services. If they cannot 
agree then each of them shall submit the names of 
three public accountants to the court and the court 
will make the selection.”’ 


This case clearly shows that under the Federal Rules of 
Civil Procedure the courts are not precluded—as the trial 
court believed—from appointing a ‘‘neutral’’ to decide 
what specific and concrete papers are relevant and what 
are not. Indeed, interposition of an independent agent is 
consonant with principles of justice and equity where full 


12 The term ‘‘neutral’’ as employed by the Swiss Government in this case 
means ‘‘independent’’. If to desired, the investigator can be an American 
citizen. 
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investigation by a litigant would inconvenience the party 
making discovery. Under Rule 30(b) Federal Rules of 
Civil Procedure™ courts are expressly authorized, in fact, 
‘‘to make any order which justice requires to protect; the 
party or witness from annoyance, embarrassment or) op- 
pression’’. In the Service Liquor Distributors’ case justice 
required that defendants’ books be not thrown open to 
a competitor. In the case at bar, justice requires that 
appellant be not, if at all soseills, made a victim in a 
conflict between Swiss law and the requirements , an 
American court. Since appellant’s alternate discovery 
plan neutralizes such conflict and permits full production, 
the trial court could only have done justice by allowing 
appellant to proceed under it. 





(c) The trial court erred in holding that as a matter of law 
letters rogatory could not be used to aid or complete 
discovery. 


The trial court held on July 23, 1956 (supra, p. | 27) 
that ‘‘under the applicable rules of the United States 
courts, there is no requirement that any party to a ¢ase 
should be forced to proceed by way of letters rogatory 
to obtain documents in custody of one of the parties.” 
It accordingly rejected appellant’s suggestion that letters 
rogatory be resorted to in order to obtain discovery of 
individual Sturzenegger documents impervious to waivers 
but found to be relevant by the independent investigator. 
(J.A. 77). We submit that the trial court erred. 





In the first place any discovery—its method as well as 
its width—lies within the sound discretion of the trial 
court, and is never a matter of right. Rule 34, Federal 
Rules of Civil Procedure. Sutherland Paper Co. v. Grant 
Paper Box Co., DC Pa. 1949, 8 F.R.D. 416; Archer v. 
Cornillaud, DC Ky. 1942, 41 F. Supp. 435; Radtke Patents 





13 The provisions of Rule 30(b), Federal Rules of Civil Procedure, are ap- 
plicable by reference to Rule 34. Hickman v. Taylor, 329 U.S. 495, 507; {Bele 
34, Federal Rules of Civil Procedure. 
| 
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Corp. v. Rabinovitz, DONY 1940, 1 F.R.D. 126; McManus 
v. Harkness, DCNY 1951, 11 F.R.D. 402. It has been held 
that the various pretrial methods allowing parties to 
gain information from their opponents must be considered 
together, and that they must be allowed to interact and 
complement each other in the manner most appropriate to 
the circumstances. Specifically, it has been held that where, 
as in the case at bar, the moving party could not designate 
with sufficient particularity the records it wanted to be 
produced, it should first proceed by interrogatories or by 
taking depositions instead of demanding production of 
great numbers of documents. Meadows v. Southern Ry. 
Co., DC Tenn. 1953, 14 F.R.D. 164; Pathe Industries, Inc. v. 
General Film Distributors, Ltd., DCNY 1953, 14 F.R.D. 
464; Kurt M. Jachmann Co. v. Marine Office of America, 
DCNY 1955, 17 F.R.D. 42. It is particularly interesting 
to note that in Uebersee Finanz-Korp. v. Brownell,“ 121 


14 The trial court held in the Uebersee case, supra: 


‘¢Intervener has moved for an order directing the issuance of letters 
rogatory to the appropriate judicial authority in Switzerland to take the 
depositions upon oral examination of two persons residing there. De- 
fendant asserts the issuance of letters rogatory would be a futile gesture 
because the existence of certain Swiss secrecy laws would prevent the 
obtaining of testimony and the production of necessary books and records, 
and that if such letters are issued no testimony in form admissible in 
evidence will be obtained because it must be taken in accordance with 
civil law procedure. Defendant requests in the alternative, if intervener’s 
motion is granted, that intervener be required to advance defendant’s 
necessary expenses for the taking of the depositions and that letters 
Nici? A be issued only if the testimony can be obtained prior to Octo- 

rT, 1954. 

“The Court is of opinion it should not at this time anticipate difficulties 
in deposition procedures which may prove to be non-existent, and will not 
prevent the parties from making discovery as an essential part of pre- 
trial procedure. Rule 26(b) of the Federal Rules of Civil Procedure, 28 
U.S.C.A., provides it is not ground for objection in taking depositions 
that the testimony will be inadmissible at the trial if the testimony sought 
appears reasonably calculated to lead to the discovery of admissible evi- 
dence. It is assumed that any depositions taken or to be taken that may 
be offered in evidence will relate to the issues in accordance with this 
opinion. The Court deems it unnecessary to require that intervener ad- 
vance defendant’s necessary expenses, but will require that intervener give 
security for all costs and charges that may be adjudged against him on 
final disposition of the cause as provided by the Code of Laws for the 
District of Columbia, § 11-1506. The suggestion of defendant that the 
time for obtaining depositions upon letters rogatory be limited appears 
reasonable to prevent undue further delay in the disposition of the cause 
and the Court will require the depositions to be completed and filed by 
October 15, 1954.’’ (121 F. Supp. 425-26) (emphasis ours) 
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F. Supp. 420, 425-26, the same trial court held that letters 
rogatory were appropriate to take depositions and obtain 
books and papers located in Switzerland. 


In the case at bar, the trial court ordered discovery of 
a given quantity of unknown Sturzenegger records. | As 
in the Meadows, Pathe and Jachmann cases, supra, faulty 
and incomplete designation of the records to be produced 
ean be remedied by other methods of discovery. In! the 
three cases referred to, interrogatories or the taking of 
depositions were appropriate and could be used to identify 
the relevant records. In the case at bar, appellant’s alter- 
nate discovery plan, to culminate in an investigation of 
records found to be relevant by means of letters rogatory, 
appears to be the method most appropriate to the cir¢um- 
stances. Letters rogatory, allowing interrogation of wit- 
nesses and leading to production of specified documents, 
are one of the methods available to the trial court. | Cf. 
Uebersee Finanz Korp. v. Brownell, supra. It is submitted 
therefore, that the court below erred in assuming that it 
had no power to resort to letters rogatory in this case. 








(d) The trial court erred in turning down appellant’s offer for 
inspection of the Sturzenegger books of account, to be 
supplemented according to the additional discovery plan. 


As to the bank’s 110 books of account inspected by; the 
Swiss Compensation Office and thus covered by the trial 
court’s discovery order, appellant has offered to submit 
such books to appellees in Switzerland, blocking out| the 
names for which waivers have not yet been “obtained. 
(J.A. 28). On the other hand, the independent in- 
vestigator would be empowered to examine the original 
books and thus lay the basis for further efforts—by waivers 
or letters rogatory—to obtain full discovery, including 
the names involved, of all entries which might possibly be 
relevant. ! 





The trial court, however, ruled that it had no power to 
authorize this plan for the production of books. It is 
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submitted that this was error. Rules 34 and 30(b), Fed- 
eral Rules of Civil Procedure authorize the court to make 
any order ‘‘which is Just’’ in matters concerning discovery. 
And as pointed out above (supra, p. 28) the trial court in 
Service Liquor Distributors, Inc. v. Calvert Distillers Cor- 
poration, supra, allowed investigation of business books 
by an independent agent under circumstances strikingly 
similar to the ones at bar. Clearly, the trial court in this 
case should have allowed appellant to implement its plan, 
since there has been no showing that it would not result in 
complete discovery. 


(e) The trial court abused its discretion by turning down ap- 
pellant’s additional discovery plan which would have 
revealed the identity of the residue of relevant Stur- 
zenegger records (if any such residue exists) which could 
not be produced by waivers. 


In turning down appellant’s additional discovery plan, 
the trial court mistakenly assumed that the Federal Rules 
of Civil Procedure precluded it from resorting to an in- 
dependent investigator and to letters rogatory. In view 
of the fact that the trial court did have power to approve 
appellant’s plan, refusal to extend appellant’s time to 
execute the plan was a serious error and abuse of dis- 
cretion. Appellant’s good faith and the circumstances of 
this case demand that appellant be given a chance to show 
that its plan is workable. No reason can be advanced why 
it should not lead to full discovery in the very near future. 


The very least the trial court should have done was to 
allow the independent investigator to carry out his in- 
quiry, since at the present time the contents of the 
Sturzenegger files, and in particular the identity of that 
residue which has not been produced by waivers, are 
not known to either appellant or appellees or to the 
trial court. Consequently, refusal to vacate dismissal of 
appellant’s complaint for failure to bring these unknown 
records before the court is by necessity based on guess- 
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work. If, on the other hand, an independent investigator is 
charged with a complete inquiry as suggested by appellant, 
the nature of Sturzenegger records which are relevant and 
yet impervious to waivers, will become known. If any 
such papers turn up, appellees and the trial court will Have 
ample opportunity to show why trial on the merits would 
be impossible without the particular document or set of 
documents. On the other hand, this appellant will not run 
the risk of having its case dismissed merely because it could 
not obtain mpaerd from the writers of obituary notices or 
other irrelevant material which is undoubtedly contained in 
the Sturzenegger records. 


It appears, indeed, that this reason alone should have 
prompted the trial court—which had found it necessary, 
seven years ago, to order production of unidentified docu- 
ments—to allow appellant to shed light on the identity of 
these documents before having its complaint finally dis- 
missed for alleged inability to produce them. Appellant’ S 
plan would, in fact, identify every relevant record in | the 
Sturzenegger files. By turning down the plan, the trial 
court abused its discretion and vitiated both its original 
discovery order (which could now have been made more 
definite) and its dismissal of appellant’s complaint (which 
could now be based on facts instead of guesswork, assum- 
ing that there exist any relevant Sturzenegger records 
which appellant could not produce). | 
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CONCLUSION 


In view of the foregoing, we respectfully submit that 
the trial court’s order dismissing appellant’s complaint 
should be reversed and appellant be permitted to com- 
plete its efforts to obtain and produce the Sturzenegger 
records. 


Respectfully submitted, 


Rocser J. WHITEFORD 

JoHn J. Witson 

Pup §. PEyser 

Duane G. Derrick 

Attorneys for Appellant 
815 15th St., N. W. 
Washington, D. C. 
Prewer Konz 


Of Counsel 


= 
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APPENDIX | 
Rute 30(b), F.R.C.P., Trrzz 28, U.S.C. | 
Rue 30. Depositions Upon Oral Examination. 


1 
bs * * * * * * * * | 


(b) Orders for the Protection of Parties and Deponents. 
After notice is served for taking deposition by oral exam- 
ination, upon motion seasonably made by any party or by 
the person to be examined and upon notice and for good 
cause shown, the court in which the action is pending may 
make an order that the deposition shall not be taken, ‘or 
that it may be taken only at some designated place other 
than that stated in the notice, or that it may be taken only 
on written interrogatories, or that certain matters shall 
not be inquired into, or that the scope of the examination 
shall be limited to certain matters, or that the examination 
shall be held with no one present, except the parties to the 
action and their officers or counsel, or that after being 
sealed the deposition shall be opened only by order of the 
court, or that secret processes, developments, or research 
need not be disclosed, or that the parties shall simultane- 
ously file specified documents or information enclosed ' in 
sealed envelopes to be opened as directed by the court; 
or the court may make any other order which justice re- 
quires to protect the party or witness from annoyance, 
embarrassment, or oppression. | 
* * * * * * * x * * 


Rute 34, F.R.C.P., Trrte 28, U.S.C. 


Ruiz 34. Discovery and Production of Documents and 
Things for Inspection, Copying, or Photographing. | 


Upon motion of any party showing good cause therefor 
and upon notice to all other parties, and subject to the pro- 
visions of Rule 30(b), the court in which an action is pend- 
ing may (1) order any party to produce and permit the 
inspection and copying or photographing, by or on behalf 
of the moving party, of any designated documents, papers, 
books, accounts, letters, photographs, objects, or tangible 
things, not privileged, which constitute or contain evidence 
relating to anv of the matters within the scope of the exam- 
ination permitted by Rule 26(b) and which are in his pos- 
session, custody, or control; or (2) order any party to per- 
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mit entry upon designated land or other property in his 
possession or control for the purpose of inspecting, meas- 
uring, surveying, or photographing the property or any 
designated object or operation thereon within the scope of 
the examination permitted by Rule 26(b). The order shall 
specify the time, place, and manner of making the inspec- 
tion and taking the copies and photographs and may pre- 
scribe such terms and conditions as are just. As amended 
Dec. 27, 1946, effective March 19, 1948. 


Roe 37, F.AAC.P., Tos 23, US. 
Rute 37. Refusal to Make Discovery: Consequences. 


(b) Failure to Comply With Order. 


(1) Contempt. If a party or other witness refuses to be 
sworn or refuses to answer any question after being di- 
rected to do so by the court in the district in which the 
deposition is being taken, the refusal may be considered a 
contempt of that court. 


(2) Other Consequences. If any party or an officer or 


managing agent of a party refuses to obey an order made 
under subdivision (a) of this rule requiring him to answer 
designated questions, or an order made under Rule 34 to 
produce any document or other thing for inspection, copy- 
ing, or photographing or to permit it to be done, or to per- 
mit entry upon land or other property, or an order made 
under Rule 35 requiring him to submit to a physical or 
mental examination. the court may make such orders in 
regard to the refusal as are just, and among others the 
following: 


(i) An order that the matters regarding which the ques- 
tions were asked, or the character or description of the 
thing or land, or the contents of the paper, or the physical 
or mental condition of the party, or any other designated 
facts shall be taken to be established for the purposes of the 
action in accordance with the claim of the party obtaining 
the order; 


(i1) An order refusing to allow the disobedient party to 
support or oppose designated claims or defenses, or pro- 
hibiting him from introducing in evidence designated docu- 
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ments or things or items of testimony, or from introducing 
evidence or physical or mental condition; | 

(iii) An order striking out pleadings or parts th reof, 
or staying further proceedings until the order is ae 
or dismissing the action or proceeding or any part thereof, 
or rendering a judgment by default against the disobedient 
party; | 

(iv) In lieu of any of the foregoing orders or in addition 
thereto, an order directing the arrest of any party or agent 
of a party for disobeying any of such orders except an 
order to submit to a physical or mental examination. | 


* * * * % * * * * | * 


Trapinc Wire THE Enemy Acr Section 5(b) | 
Tirte 50, U.S.C., App. §5(b) | 


$5. Suspension of provisions relating to ally of enemy; 
regulation of transaction in foreign exchange of gold 
or silver. | 


Es a * 2 * * * * * | * 


(b)(1) During the time of war or during any other 
period of national emergency declared by the President, the 
President may, through any agency that he may designate, 
or otherwise, and under such rules and regulations as he 
may prescribe, by means of instructions, licenses, or other- 
wise— 

(A) investigate, regulate, or prohibit, any transactions 
in foreign exchange, transfers of credit or payments, be- 
tween, by, through, or to any banking institution, andi the 
importing, exporting, hoarding, melting, or earmarking of 
gold or silver coin or bullion, currency or securities, |jand 








(B) investigate, regulate, direct and compel, nullify, void, 
prevent or prohibit, any acquisition, holding, withholding 
use, transfer, withdrawal, transportation, importation or 
exportation of, or dealing in, or exercising any right, power, 
or privilege with respect to, or transactions involving, any 
property in which any foreign country or a national there- 


of has any interest, | 


by any person, or with respect to any property, subject to 
the jurisdiction of the United States; and any property or 
interest of any foreign country or national thereof shall 
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vest, when, as and upon the terms, directed by the Presi- 
dent, in such agency or person as may be designated from | 
time to time by the President, and upon such terms and _ 
conditions as the President may prescribe such interest or | 
property shall be held, used, administered, liquidated, sold, — 
or otherwise dealt with in the interest of and for the benefit | 
of the United States, and such designated agency or person 
may perform any and all acts incident to the accomplish- 
ment or furtherance of these purposes; * * * 


* * ® * * * * * * * 


Trapinc WiTH THE ENemy Act, Section 9(a) 
TrtteE 50, U.S.C., App. § 9(a) 


§ 9. Claims to property transferred to custodian; notice of 
claim; filing; return of property; suits to recover. 


(a) Any person not an enemy or ally of enemy claiming 
any interest, right, or title in any money or other property 
which may have been conveyed, transferred, assigned, de- 
livered, or paid to the Alien Property Custodian or seized 
by him hereunder and held by him or by the Treasurer of 
the United States, or to whom any debt may be owing from 
an enemy or ally of enemy whose property or any part 
thereof shall have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property Custodian or seized 
by him hereunder and held by him or by the Treasurer of 
the United States may file with the said custodian a notice 
of his claim under oath and in such form and containing 
such particulars as the said custodian shall require; and 
the President, if application is made therefor by the claim- 
ant, may order the payment, conveyance, transfer, assign- 
ment, or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian or by the 
Treasurer of the United States, or of the interest therein 
to which the President shall determine said claimant is en- 
titled: Provided, That no such order by the President shall 
bar any person from the prosecution of any suit at law or 
in equity against the claimant to establish any right, title, 
or interest which he may have in such money or other prop- 
erty. If the President shall not so order within sixty days 
after the filing of such application or if the claimant shall 
have filed the notice as above required and shall have made 
no application to the President, said claimant may institute 
a suit in equity in the Supreme Court of the District of 
Columbia or in the district court of the United States for 
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the district in which such claimant resides, or, if a corpora- 
tion, where it has its principal place of business (to which 
suit the Alien Property Custodian or the Treasurer of! the 
United States, as the case may be, shall be made a party 
defendant), to establish the interest, right, title, or debt so 
claimed, and if so established the court shall order the pay- 
ment, conveyance, transfer, assignment or delivery to said 
claimant of the money or other property so held by \the 
Alien Property Custodian or by the Treasurer of ithe 
United States or the interest therein to which the court 
shall determine said claimant is entitled. If suit shall abe 
instituted, then such money or property shall be retained 
in the custody of the Alien Property Custodian, or in the 
Treasury of the United States, as provided in this Act 
[sections 1-6 and 7-39 of this Appendix] and until any final 
judgment or decree which shall be entered in favor of ‘the 
claimant shall be fully satisfied by payment or conveyance, 
transfer, assignment, or delivery by the defendant, or, by 
the Alien Property Custodian, or Treasurer of the United 
States on order of the court, or until final judgment orjde- 
cree shall be entered against the claimant or suit otherwise 
terminated. 
* * * + * * * * * | o# 
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QUESTION PRESENTED 


In the opinion of appellees the question presented, 
underlying the two consolidated appeals, is whether 
the trial court committed an abuse of discretion and re- 
versible error in refusing to extend further the time al- 
lowed plaintiff-appellant to comply with an order, first 
issued in 1949, for production of documents and books, when 
it appeared, at the expiration of the last of many extensions 
granted by the trial court and by this Court, that the ap- 
pellant had, as formerly, produced less than all of the 
required papers and none of the books, and did not offer 
a plan which gave any reasonable assurance that the miss- 
ing papers and books would be produced, even if time were 
extended. 
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COUNTERSTATEMENT OF CASE 


THE ORDERS AND RECORD BEFORE THE COURT 


By these two appeals, consolidated by order of this Court 
dated September 10, 1956, appellant seeks review of four 
orders of the District Court. In No. 13460, appellant; ap- 
peals from: (a) an order of the District Court of July 11,- 
1956 (J. A. 12), denying appellant’s motion for an exten- 
sion of the six months period, specified in this Court’s jndg- 
ment of affirmance in No. 12140, for compliance with a dis- 
covery order of the District Court; and (b) an order of the _ 
District Court, July 23, 1956 (J. A. BT ), denying appellant’s 
motion for reconsideration of said order of July 11, 1956. 
In appeal No. 13527, appellant appeals from: (¢c) the ‘Dis- 
trict Court’s order of August 3, 1956 (J. A. 94), upon the 
mandate of this Court in No. 12140; and (d) the District 
Court’s order of August 21, 1956 (J. A. 103), denying appel- 
lant’s motion to vacate said order upon the mandate. 

Both appeals, Nos. 13460 and 13527, constitute further 
proceedings in the case which culminated in cause; No. 
12140, where this Court affirmed, with a proviso, the 'Dis- 
trict Court’s dismissal of the complaint. | 

By order dated September 10, 1956, this Court permitted 
the record in No. 12140 to be treated as part of the record of 
the instant appeals. Accordingly the record in No. 12140 
will be referred to as ‘‘R”’ and the Joint Appendix, |con- 
taining the proceedings which led to the present Ss ae 
Nos. 13460 and Tazz, will be referred to as ‘‘J. A.”’ 


BRIEF STATEMENT OF THE CASE AS IT APPEARED 
UNTIL THE JUDGMENT IN NO. 12140 





In October 1948, appellant, a Swiss holding company 
called I. G; Chemie, instituted this action against the At- 
torney General, as successor to the Alien Property Cus- 
todian, to recover some 93% of the stock of General Aniline 
& Film Corporation, of Delaware, which had been vested 
under the Trading with the Enemy Act, as amended (40 


(1) | 
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Stat.-411, as amended, 50 U. S.C. App. See. 1, et seq.), by 
Vesting Orders reciting that it was the property of foreign 
nationals or owned by or held for I. G. Farbenindustrie 
A. G., of Germany. 

In July 1949, the District Court ordered the production 
by appellant of all the documents and books of account of 
its affiliated private bank, H. Sturzenegger & Cie., finding 
specifically that in a case like the present all records of 
an affiliated bank are subject to inspection. Order of July 
5, 1949, R. 2023; and opinion of June 23, 1949, R. 2019; see 
also R. 3135, 3138. In the production order the District 
Court, following the standards of breadth of investigation 
which the Swiss Compensation Office had set when it ex- 
amined the German character of appellant in 1945/1946, 
ordered the production of the books and papers examined by 
the Swiss Compensation Office. R. 1755, 1758-9, 1761, 2024-5. 
In June 1950, shortly before the scheduled production, the 
Swiss Federal Attorney ordered those records ‘‘confis- 
eated’’. Without taking possession of them he forbade 
Sturzenegger & Cie. to permit their inspection, on the 
ground that the inspection would violate Swiss secrecy 
laws. R. 4925. 

On February 19, 1953, the District Court ruled that the 
complaint would be dismissed unless within a specified pe- 
riod full production were made. R. 3125-3152. In October 
1953, appellant tendered 63,658 documents which the Fed- 
eral Attorney had ‘‘cleared’’, pursuant to waivers from 
the parties involved.?’ R. 2824-5. But appellant solicited 
waivers only from a list of 124 individuals and companies 
which had been named by defendants-appellees in a pro- 
ceeding in 1951 as persons from whom appellant could 
readily have solicited waivers. R. 3199-200, 4939, 3241-4. 
Moreover, it appeared that waivers could not be obtained 
from all persons appellant solicited? No books of account 


1JIn 1951, the Federal Attorney had offered to release documents 
if waivers of all persons involved were obtained. However, he re- 
served the right to refuse to release individual documents without 
stating reasons. R. 2825. 

2 For details, we respectfully refer to pages 19-20 of our brief in 
appeal No. 12140. 
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were tendered; in lieu thereof, appellant stated that it was 
considering a plan for photostating parts of the! books. 
R. 3257-9, 1482-3. On this evidence the District Court found 
that there was no reasonable likelihood that appellant 
could make full production of the documents such as was 
required by the Government of Switzerland on the same 
issues, and by an order of December 21, 1953, dismissed 
the complaint with prejudice. Opinion, November 16, 1953, 
R. 3262; order, December 21, 1953, R. 3275. I. G. Chemie’s 
appeal from that order of dismissal came before this Court 
in No. 12140, in the Fall of 1954. Appellant contended, 
ter alva, that it had been error to order the production 
of the Sturzenegger records (appellant’s brief, No. 12140, 
pp. 43-93; appellant’s reply brief, pp. 11-13), that the offer 
of the partial production pursuant to waivers should have 
prevented a dismissal (appellant’s brief, pp. 134- 148), and 
that there should not have been the insistence on the pro- 
duction of the Sturzenegger books of account (appellant’s 
reply brief, pp. 19-25). This Court affirmed the decision 
of dismissal. It made special reference to syoellontts 
partial production pursuant to the waiver procedure and 
quoted the statement in the District Court’s opinion, Febru- 
ary 19, 1953, that ‘‘banking records of the transactions of 
a corporation are among the best possible indicia of its 
ownership and control’’. 96 U. S. App. D. C. 232, 237; 225 
F. 2d 532, 537. The Court ruled that the District Court? $ 
dismissal of Chemie’s complaint was consistent with due 
process of law. Vbid., at pp. 239-240; pp. 539-540. 

To its judgment of affirmance the Court added the 
ite 








. that if within six months after the receipt by the 
Die Court of the mandate of this Court in this 
ease discovery shall be made as required by the Dis- 
trict Court, then the order dismissing the complaint 
shall be vacated by the District Court.’’ 





A petition for rehearing 7m banc was denied on September 
1, 1955. On January 9, 1956, the Supreme Court denied a 
petition for certiorari. 350 U. 8. 937. On February 27, 


1956, it denied a petition for rehearing. 350 U.S. 976. | 








& 


FURTHER PROCEEDINGS AFTER THIS COURT’S JUDGMENT IN NO. 12140 


The mandate of this Court in No. 12140 was received by 
the District Court on January 24, 1956. On June 20, 1956, 
appellant filed in the District Court, and sought leave to 
file in this Court, identical motions for an unstated exten- 
sion of the six months period, on the ground that after 
the exhaustion of its appellate recourse, in January 1956, it 
had resumed its efforts to secure release of documents 
pursuant to the waiver procedure, and that by that pro- 
cedure about 90,000 additional documents had been released. 
J. A. 2-5. Appellant made no mention of the required 
production of the books of account. 

The District Court denied the motion, on July 11, 1956. 
J. A. 12. This Court, on the following day, denied ap- 
pellant’s motion for leave to file an identical motion in this 
Court, but without prejudice to appellant’s right to file a 
motion for an extension in the District Court. Appellant 
thereupon moved in the District Court for reconsideration 
of its order of July 11, 1956, denying an extension. J. A. 13. 
In support of its motion for reconsideration, appellant 
submitted a copy of a memorandum which it had already 
filed in this Court,’ outlining a ‘‘plan’’ approved by the 
Swiss Government, under which a ‘‘neutral person’’ 
pledged to secrecy would screen the books. J. A. 28-32. 

The neutral person would have to be approved by the 
Court, the parties to the suit, and the Swiss Cabinet. He 
would be pledged to secrecy in accordance with Swiss con- 
cepts, in a manner to be agreed on with the Swiss Federal 
Attorney. He would examine the Sturzenegger books of 
account (and also those Sturzenegger documents for which 
no waivers had been obtained), and would be specifically 
required to keep secret the facts coming to his attention 
through such examination. It would be up to him to de- 
termine which parts of the books of account were relevant 
for the present suit. And then there would be an attempt 
to secure the production by letters rogatory of those parts 
of the books which the neutral would have found to be 
relevant. J. A. 28-32. 


3On July 17, this Court denied the motion for leave to file the 
supplemental memorandum. J.A. 52. 








‘The motion for reconsideration was heard by the District 
Court, on the basis of this plan. J. A. 58-88. In addition, 
there were before the Court affidavits of counsel for plain- 
tiff-appellant that the total of Sturzenegger documents re- 
leased pursuant to waivers had grown to over 191,000 and 
that those documents ‘‘relate to’’ certain persons or corpo- 
rations listed in the affidavits. J. A. 15, 22. Defendants- 
appellees submitted an affidavit of counsel showing that 
the record and defendants-appellees’ documents inspected 
by appellant revealed more than half a hundred individuals 
and corporations (many of them German or Farben- 
connected) which, though shown to have had accounts and 
substantial transactions with Sturzenegger, nevertheless 
did not appear on the lists, in the affidavits of appellant’ S 
counsel, of persons to whom the cleared papers related. 
J. A. 46-50. 

On July 23, 1956, Chief Judge Laws denied the _ 
for reconsideration from the bench (J.A. 57), finding that 
more than seven years after the issuance of the production 
order there was still no assurance whatever that the papers 
ordered to be produced would be produced; that a party 
cannot be required to resort to letters rogatory to inspect 
papers under the control of the opposing party; that under 
the laws of the United States there was no provision for a 
neutral to take the place of the Court and to decide! which 
papers are relevant and which are irrelevant; that nothing 
short of a complete release of the papers by the ' Swiss 
Government, leaving the Court in a position to decide 
which papers are relevant and are to be produced, would 
comply with our laws; and that under these circumstances 
any extension would be an entirely futile act. J.A.| 75-79. 


On the same day, appellant filed a notice of appeal (No. 
13460) from both the order of July 11, 1956, refusing to 
extend time, and the order of July 23, 1956, refusing to 
reconsider an extension. It simultaneously petitioned this 
Court for an extension of time pending determination of 
the appeal. After hearing, this Court amended the pro- 
viso in its judgment and mandate in No. 12140 so:as to 
extend the time allowed for production until July 30; 1956. 
By its order it provided that this extension was ‘‘solely 
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in order to preserve the status quo while said motion is 
under advisement and so to preserve the appellate juris- 
diction of this Court.’’ On July 27, 1956, it ordered ‘‘that 
any further extension of time beyond July 30, 1956, for 
compliance with said order of discovery be, and it is 
hereby, denied.’’ Appellant’s petition for rehearing in banc 
and for a further amendment of the judgment and mandate 
in Case No. 12140 to grant an extension of time was denied 
in two orders. On July 31, 1956, the panel which had heard 
the matter denied the pleading to further amend the judg- 
ment and mandate. And thereafter, on August 24, 1956, 
the petition for rehearing and for a further amendment of 
the judgment and mandate was denied by the full bench. 

On July 30, 1956, appellant had moved in the District 
Court to vacate the District Court’s order of dismissal of 
December 21, 1953. In support appellant tendered for in- 
spection the approximately 192,000 Sturzenegger docu- 
ments previously mentioned and, also, tendered for inspec- 
tion, in Basel, the Sturzenegger books of account ‘‘as out- 
lined in our Supplemental Memorandum filed in the Court 
of Appeals on July 12, 1956,’’ i.e., under the plan, above 
described, by which a neutral person, pledged to secrecy, 
would examine the books, and letters rogatory would be 
used in an effort to produce any documents he found to be 
relevant. J.A. 88-90. The District Court, on August 3, 
1956, entered an order upon the mandate of this Court in 
No. 12140,‘ in which it found that there had been no com- 
pliance with the discovery order on or before July 30, 1956, 
and adjudged that plaintiff’s complaint stood dismissed 
with prejudice. J.A. 94. 

On August 7, 1956, appellant moved to vacate this order 
upon the mandate, contending that it had substantially com- 


4Since the appeal was taken, the order of confiscation has been 
revoked on the ground that by the entry of the order on the man- 
date the suit was dismissed and the discovery order had expired. 
The right to take new measures was reserved. The Swiss Govern- 
ment’s press statement announcing this revocation is set out in the 
Appendix. 





. ‘| 

plied with the discovery order of July 5,1949, and that the 
Court had. abused its judicial discretion’ in refusing to 
extend the time prescribed in the mandate of the Court of 
Appeals. J.A. 96-99. On August 21, 1956, the District 
Court made two orders. J.A. 103. Finding that there had 
been no compliance with the production order within the 
time specified in the mandate of the Court of Appeals, it 
denied appellant’s motion to vacate the dismissal order of 
December 21, 1953. It also denied appellant’s motion of 
August 7, 1956, to vacate the Court’s order upon the man- 
date dated August 3, 1956. Finally, the Court made ex- 
press determinations as contemplated by Federal Rule 
54(b) with respect to its order upon the mandate of August. 
3, 1956, and with respect to its second order of August 21, 
1956, denying the motion to vacate the order upon the 
mandate. 

SUMMARY OF ARGUMENT 


The District Court has again ruled that the several ex- 
tensions of time granted appellant for compliance with its 
order of discovery of papers and books have expired and 
that there is no assurance, from the degree of discovery 
tendered and planned, that there will be full compliance. 
This Court affirmed such a ruling in 1955 in No. 12140 and 
should now again affirm, for the situation is essentially the. 
same as in 1953 when the trial court first entered an 
order of dismissal of the complaint for failure of the ap- 
pellant to comply with the order for production. 

Appellant has tendered 192,000 Sturzenegger papers (as 
compared with 63,000 in 1953) obtained by the original 
process of waivers of the secrets contained therein by the 
owners of the secrets. The process of waivers is as inade- 
quate as it was described to be in this Court’s opinion in 
1955 and the 192,000 papers, waived by their owners, are 
not a compliance with the order, for the order required 
the production of all the Sturzenegger papers. 


Appellant next offers, as giving assurance of production 
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of the missing papers and the books, a plan for the appoint- 
ment of a neutral person to pass on the relevancy of the 
Sturzenegger papers. This neutral would be approved by 
the parties, the Court and the Swiss Government and take 
an oath of secrecy as to the contents of the papers, under 
Swiss law, and his decisions on relevancy would be final. 
Appellant would then seek production of these relevant 
papers by further waivers or by letters rogatory and if 
these failed, would submit the papers with the names 
blocked out. Among the defects of this plan are 1) it would 
delegate the judicial function of the determination of rele- 
vancy to a man not subject to control or review by the Court, 
2) it would deprive appellees of their right that their coun- 
sel, familiar with the complex facts, personally inspect the 
papers, and 3) the plan does not offer any assurance that 
even the documents selected by the neutral would be forth- 
coming. 

There being no assurance of production of the papers 
and books ordered produced, the trial court correctly 
denied a motion for an extension of time and entered an or- 
der upon the mandate of this Court in No. 12140. 


ARGUMENT 


The order for production of July 5, 1949, required appel- 
lant to produce ‘‘the some 700 jackets and 140 account 
books on the premises of I. G. Chemie and H. Sturzenegger 
& Cie., examined in the course of the investigation of the 
German character of I. G. Chemie by investigators of the 
Swiss Compensation Office in 1945 and 1946.’ R. 2024. 

When the papers were not produced, the District Court 
ruled that the Sturzenegger records were in the control 
of appellant I. G. Chemie, that their production was neces- 
sary and could not be excused by reason of the Swiss 
secrecy laws and that accordingly no further extensions 
of time should be granted Chemie and its complaint should 
be dismissed. This Court affirmed. 96 U.S. App. D.C. 232, 
225. F. 2d 532. 
~ Yhe dismissal by the District Court took place when’ 
extensions of time to produce having expired, Chemie was 





9: 
seeking a further extension. See this Court’s opinion in 
No. 12140, 96 U.S. App. D.C. at 234-5, 225 F. 2d at 534-5. 
Almost an identity is to be found between the situation then, 
in which the refusal to grant more time and the dismissal 
were affirmed by this Court, and the situation now! when 
appellant again appeals to this Court to reverse the action 
of the District Court in denying more time and in conse- 
quently entering an order on the mandate of dismissal; The 
only difference is that much more time has passed—almost 
three years have expired since the earlier dismissal by the 
District Court, including the six months period additionally 
allowed by this Court. There is no more assurance now 
than then that full production would be made. | 
Then as now a number of papers in the thousands) were 
produced. Then it was 63,000, now 192,000. Both | num- 
bers of documents were obtained by a process of waivers 
by the owners of the secrets contained in the papers. 
Cf. R. 3251-3, 3260-1, 1453-4 with J.A. 5, 15, 22. The process 
is as selective and partial now as it was formerly. ' 
pellees’ Brief, No. 12140, pp. 72 et seq.; J.A. 46-50. | 
waivers—selective and incomplete—cannot give full pro- 
duction. | 
Then as now no books of account were tendered. ‘Then 
as now the plan offered is for the photostating of pages of 
books with the matters declared secret first being blocked 
out. See this Court’s opinion in No. 12140, 96 U.S. App. 
D.C. at 235, 225 F. 2d at 535; R. 3257-9, 1482-3; Alppel- 
lant’s Br. p. 31. Specifically, the present ‘‘plan’’ for pro- 
duction of still unwaived papers and for the books of ac- 
count is a Swiss Government proposal for the appointment 
of a neutral expert, approved by the parties, the Court and 
the Swiss Cabinet, who would be sworn to secrecy under 
Swiss law and then examine the books to determine, in his 
uncontrolled discretion, which parts of them he deems 
relevant. J.A. 28-32; Appellant’s Br. pp. 27 et seg. |This 
would ‘‘lay the basis’? for further efforts for the pro- 
duction of these ‘‘relevant’’ documents, by way of waivers 
or letters rogatory. Br. p. 31. And appellant would, ‘‘if 
everything else fails, furnish a copy of the document’ with 
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the particular name blocked out.’’ Appellant’s Br. p. 27; 
see also p. 25. The plan is thus no plan; it starts with no 
production and ends with neither assurance nor promise 
of production. 

I 


The Tendered 192,000 Papers Are Not All or Substantially All 
of the Papers Required to be Produced. 


In support of its tender of 192,000 papers, appellant at- 
tacks the order of production on a variety of grounds, 
saying that the designation of documents is faulty and 
indefinite (Br. pp. 10, 12, 18, 25, 31); that appellant has 
‘‘no access’’ to the Sturzenegger records and does not know 
what they contain (Br. pp. 17, 25); that ‘‘nobody could 
say’’ which of the records should be produced (Br. p. 14); 
that the number ordered produced is ‘‘at most 165,000’’ 
papers and thus that the tendered 192,000 are ‘‘more than 
the required quantity’? (Br. pp. 10, 15, 17) and ‘‘must 
contain substantially all the records’’ required by the 
order (Br. p. 14). 

Most of these contentions have already been overruled 
by the District Court and by this Court on the former 
appeal. The argument that Chemie has no access to and 
no knowledge of the contents of the Sturzenegger papers 
is disposed of by the ruling of the District Court, both in 
“1949 and again in 1953, that the records were in the posses- 
sion, custody and control of appellant (R. 2022, 3138) and 
by this Court’s affirmance, in its decision in No. 12140. 
96 U.S. App. D.C. 232, 236-7, 225 F. 2d 532, 536-7. Argu- 
ments as to improper designation and inability to identify 
the documents ordered produced have, likewise, been made 
by the appellant, in 1949, 1950 and 1954, before both 
the trial court and this Court, and consistently rejected. 
R. 2021, 2214-8, 2248; Appellant’s Brief, No. 12140, pp. 43 
et seq., 77-8. , 

A variation on this last argument is the assertion that 
the order requires at most the production of 165,000 papers. 
J.A. 69, Br. p. 15. This is based on a reference by the Swiss 
Compensation Office to 55,500 ‘‘files’’ on the Sturzenegger 
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premises * and upon Mr. Sturzenegger’s explanation, not 
accurately quoted by appellant, that a ‘‘file’’ is ‘‘maybe 
two or three pieces of paper just clipped together and that 
might be so in my opinion.’’ R. 6630. The testimony de- 
feats the point; clearly, a ‘‘file’’ is a group of papers and 
not a maximum of three. Appellant nevertheless argues 
that by the ‘‘simple arithmetic’ of multiplying 55,500 by 
3, it appears that the ‘‘trial court’s discovery order in- 
cluded at most 165,000 [166,500] papers’’ and thus in) tend- 
ering 192,000 appellant has ‘‘numerically”’ exceeded the 
order. (J.A. 69, Br. p. 15).® | 
Chief Judge Laws commented he did not think that the 
192,000 documents were all that the Swiss Compensation 
Office had inspected (J.A. 79) and he reiterated that his 
order required production of all the records that the Swiss 
Government had inspected. J.A. 79, R. 2024-5. He) ruled 
as early as 1949 that he was ordering discovery of ‘every 
record of plaintiff, as well as of its subsidiaries and af- 
filiates.’’ R. 2022. His order for the production of the 
450 Sturzenegger jackets and 110 books inspected by the 
Swiss Compensation Office is and was intended to fe an 
order for all papers and books, for the Swiss Compensa- 
tion Office inspected all the records. Investigators of that 
Office reported their examination of all the rooms and 
‘examination of all documents.’’ Specifically they ex- 
amined ‘‘dossiers about 450 containing about 55,500 files”’ 
and from these they selected 2,500 origina]; documents for 
presentation to their superiors in the original. R. !1755, 
1761. Mr. Sturzenegger confirmed that the investigators 
had ‘‘access to all the files,’’ ‘‘went through everything”’ 
as in a ‘‘house search’’ and even that the ‘‘430 Goyslers 
seems to be the bulk, maybe even all.’’ R. 6662-5 , 6630. 
No such numerical approach as appellant offers can thus 





5 The full reference is to “dossiers about 450 cating bout 
55,500 files.” R. 1761. 

6 This particular argument has never before been made by appel- 
lant. When it tendered only 63,000 papers it could not make this 
arithmetical argument, but it did argue that the Sturzenegger records 
had not been identified in the order for discovery. Supra, p. 10. 


| 
| 
| 
| 
i 
| 
| 
| 
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make the 192,000 papers equal all the documents required, 
or substantially all documents required. 

The 192,000 documents are admittedly the product of 
waivers of the secrets, as were the 63,000 documents ten- 
dered in 1953. This Court has already noted the defects 
of the method (96 U.S. App. D.C. 232, 235, 225 F. 2d 532, 
535) and these defects have not been cured. It does not ap- 
pear how many waivers were solicited, how many refused to 
waive or were dead, or even whether the papers tendered 
include all the papers of the persons solicited. J.A. 6, 
15, 22, 25. It affirmatively appears, moreover, that no 
papers are tendered with respect to more than 50 persons, 
many German and Farben-connected, who had accounts and 
transactions with Sturzenegger. J.A. 46-50, 93-4. Ap- 
pellant substantially admits this by referring to the 192,000 
papers as relating to the ‘‘principal’’ or ‘‘main’’ or ‘‘im- 
portant’’ actors. Br. pp. 11, 15, J.A. 69. 

In the last analysis, therefore, even appellant does not 
seriously urge that the 192,000 papers are a compliance with 


the order, even aside from the omission to produce the 
books of account. It rather urges that it be allowed to pro- 
duce all the documents and books required by pursuing 
further waivers and then supplement them by the effectua- 
tion of the plan proposed by the Swiss Government for the 
examination of the Sturzenegger papers and books by a 
neutral person. Br. pp. 14,17, 24. We turn to this plan. 


ET 


The Proposed Plan for the Production of the Books and Un- 
produced Papers Would Not Accomplish Production or Be 
Consistent With American Judicial Standards and the Rights 
of Appellees, 


Recognizing that the 192,000 papers are not a full discov- 
ery—by reason of secrecy and lack of waivers and by rea- 
son of the failure to produce the books of account—appel- 
lant proposes a plan for production of the missing papers 
and the books of account. J.A. 28-32. 

The plan is the proposal of the Swiss Government, 
through its Chief of the Federal Department of Justice 
and Police, and involves the appointment of a ‘‘neutral 
expert’’ to choose from the Sturzenegger documents those 
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he deemed relevant in this suit. The Court, the parties, 
and the Swiss Federal Council (the Swiss Cabinet) would 
have to agree on the choice of the neutral. He then ‘‘would 
have to be bound by obligation, in a manner to be agreed 
upon and which is in accordance with Swiss rule of law, 
to keep secret the details coming to his notice when exam- 
ining the documents.’’ J.A. 31-2. The documents so deter- 
mined to be relevant would then be sought by ‘‘ordinary”’ 
‘‘legal assistance,’? which would be examined ‘‘with good 
will’? in Switzerland. J.A. 31-2. 
Appellant, appreciating that the plan ends without any 
assurance of production of documents, adds that once the 
neutral person passed upon relevancy and presumably listed 
those he chose, ‘‘appellant would either attempt to obtain 
waivers, demand letters rogatory, or, if everything} else 
fails, furnish a copy of the document with the particular 
name blocked out.’? Br. p. 27. Appellant adds that he 
would also determine which are ‘‘clearly covered Oy the 
1949 discovery order.’’ Br. p. 24. 
Chief Judge Laws ruled that in this plan, as in the origi- 
nal confiscation, Swiss laws and action were still an obstruc- 
tion to the enforcement of the discovery laws; that a neutral 
selected in part by a foreign government could not ‘take 
the place of a court; that the court could and would not 
delegate to such a ‘‘neutral’’ the right to pass on relevancy 
of documents or on what documents are within the order of 
the court; further that a party should not be required to 
proceed by way of letters rogatory to obtain documents in 
the custody of the opposing party. J.A. 75-9. | 
The plan is not only legally defective, but offers no agsur- 
ance of production. To adopt this plan, the Court held, 
would ‘‘be doing something entirely futile.’ J.A. 77. |The 
Court ruled, ‘‘At the end of more than seven years now, I 
just find no assurance whatever that these papers that we 
have ordered to be produced will be produced.’’ J.A! 75. 
Still another ground for rejecting the plan, not mentioned 
by the District Court, is that interminable delays would 
ensue before even the defective plan would be coneluded. a 





7 All concerned—parties, court and Swiss Cabinet—would be re- 
quired to agree on the choice of the neutral. J.A. 29, 32. He would 
then have to reach agreement with the Swiss Federal siecle 4 as 
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Inspection by another who would choose finally what he 
deems relevant would rob appellees of the right of personal 
inspection, necessary because of the intricate problems 
of world-wide cloaking through the subtle means here 
involved. Screening of the papers was rejected in 1953; 
the District Court ruled that screening was not discovery. 
‘“You don’t let somebody screen them . . . Thatis the thing 
I understand we get in discovery. When you discover pa- 
pers you don’t scrutinize them one by one and list them up, 
and let somebody say what the other side sees and doesn’t 
see ... This discovery means showing them all you have 
. . - You don’t pick out something which you say, or which 
someone consents to, and say ‘You look at this.’ You might 
keep back the most material thing in the whole outfit . . .”’ 
R. 1467, 1470, 1473. 


These words were re-echoed in the trial court’s present 
rulings that ‘‘under the laws of the United States, there 
is no provision whatever for a neutral to decide what papers 
are relevant or what are not, in reference to this case’’ and 
‘‘My ruling is that the determination of what I did order 


to his oath of secrecy. J.A. 32. In preparation for his task of se- 
lection of the relevant documents, he would then be required to 
familiarize himself with the facts of this case, and with defendants’ 
position and theories. Then he would read the material, in at least 
three languages, English, French and German. Appellant would 
then apply for letters rogatory; then would follow a proceeding in a 
Swiss court under Swiss law, and then the selected papers would, 
perhaps, be produced and transmitted to the United States, through 
the channels of letters rogatory—court to Foreign Office to State 
Department to court. Any documents found missing, any questions 
or problems, would become the subject of another set of letters. 

Even ordinary cases of letters rogatory sometimes take inordinate 
periods of time. See Jones, International Judicial Assistance, (1953) 
62 Yale L.J. 515, 529. Letters rogatory under this plan might well 
break all records for time. 

8 The range of the issues of cloaking and the necessity of a broad 
discovery are suggested by the answer and the first separate defense 
(R. 2157, 2169) and may be appreciated from some of the material 
set out in our brief in No. 12140 (pp. 26-31, 40-7, 55 et seq.). 





| 
| 
| 


15 


may not be made by a neutral, selected in part by the Gov- 
ernment of Switzerland.’’ J.A. 76, 77-8. 

To deprive defendants of their right to full eo 
of the papers to learn what in their view should be intro- 
duced would overturn the very order for discovery which 
was affirmed by this Court. | 

Moreover, minimum judicial standards prevent the com- 
plete transfer from the court to a neutral, pledged to se- 
erecy, of the uncontrolled power to determine relevancy. 
Cf. Schwimmer v. United States, 232 F. 2d 855 (C.A. 8, 
1956),° cert. denied — U.S. —, 25 L. W. 3104. The! dele- 
gation would be doubly improper because the neutral’s 
determination would be a ‘‘matter not merely of'! final 
result but of secret result as well.’’ JId., at p. 865. 

Still other features of the neutral person plan require 
the conclusion that to adopt it would mean an abdication of 
the judicial function. First, the Swiss Federal Council— 
the equivalent of our Cabinet—would have to approve the 
selection of the person, thus exercising power to veto an 
agent of the court to whom would be delegated a crucial 
judicial function. 





® “Flere, the Master’s determination of whether an attorney-client 
relationship existed between Schwimmer and any of those edvered 
by the subpoena as ‘related’ persons or corporations, and whether 
any of Schwimmer’s papers were privileged as confidences of such 
a relationship, was made a matter not merely of final result but of 
secret result as well, in that no report, either formal or informal, 
was required to be made to the Court, and no one, either Schwimmer 
or any client, was afforded the opportunity to cheek, even with the 
Master, what determinations had been made. Had the Court itself 
engaged in a determination of the question of attorney-client rela- 
tionship and privilege, in respect to the right to turn over files and 
papers to a grand jury as against a motion to quash, we do not be- 
lieve that anyone would contend that such a secrecy of result on 
the part of the Court as to its determination would be an act of 
judicial stature and standard. No more could the act of the Master 
be one, in his substitution for the Court to resolve a judicial ques- 
tion, reach a judicial result, and effect a judicial aepoeTch. ad 
Schwimmer v. United States, supra, at 865. 
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Second, this neutral would have to agree to be bound by 
secrecy as to the contents of the books and documents, ‘‘in 
accordance with Swiss rule of law’’ in a manner agreed by 
the Swiss Federal Attorney. J.A.32. This bond of secrecy, 
even as against the District Court itself, would reintroduce 
into the case by a backdoor the very Swiss secrecy laws 
which the District Court and this Court have ruled cannot 
be permitted to obstruct discovery under American princi- 
ples of law. 

Appellees, defendants in this case, have an absolute right 
to inspection by their own counsel, familiar with the case. 
If there could be any screening or preliminary examination 
of the papers by another, defendants would then have 
the further absolute right that the examiner not be bound 
by foreign laws of secrecy. Not even an officer of the Court 
such as the Special Master could be authorized to act under 
conditions of foreign secrecy. : 

The neutral person would be assigned judicial power, yet 
be free from judicial control. Yet by their very nature, 
officers such as auditors, referees and masters must be sub- 
ject to control of the court. They must have exclusive alle- 
giance to the court, be bound only by their duty to it, and 
be free from any restrictions incompatible with the judicial 
power of the Court. Cf. Webster Eisenlohr, Inc. v. Kalod- 
ner, 145 F. 2d 316, 319 (C.A. 3, 1944), cert. denied 325 U.S. 
867 ; Federal Rule 53; 21 C.J.S. Courts Sec. 140, pp. 214-5.?° 
The conditions here sought to be imposed—the veto power 
over selection retained by the foreign government, the se- 
erecy to be observed under the standards of the foreign law, 
the secrecy even as against the District Court “—make it 


10 The two requirements—veto on selection by the Swiss Cabinet 
and oath of secrecy by Swiss standards—make it clear that the 
Swiss Government is resolute that the neutral person not be an 
arm of the Court or subject to its control. Thus the Swiss Govern- 
ment has ruled that the Special Master may not be the person mak- 
ing the examination. J.A. 29, 31, 32n. 

11 None of these elements were present in Service Liquors Distrib. 
v. Calvert Distillers Corp., 16 F.R.D. 513 (S.D. N.Y. 1955), relied 
upon by appellant. Br. pp. 27-9. There the only relevant issue 
was the quantity of goods bought and sold in a given period and 
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impossible that the neutral be an officer of the Court. To 
assign to him, nevertheless, the powers to determine both 
what papers are covered by the Court’s order and which 
among them are relevant—both judicial functions—thus be- 
comes illegal. 

Finally, the neutral person plan is not only subject to legal 
defects, inconsistent with the District Court’s jurisdiction 
and violative of appellees’ rights, but it does not asa plan 
offer any assurance of full production even of the docu- 
ments which the neutral might determine to be relevant. 
The Swiss Government says, of events after the neutral 
makes his selection, only that ‘‘an application to Switzerland 
by the American court in ordinary and proper form for 
legal assistance would be examined with good will. It may 
be possible that also a move by Interhandel in this respect 
would be beneficial.’’ J.A.32. This means, of course, only 
the beginning of another process, that of letters rogatory. 
It does not commit the Swiss court or the owner of the se- 
erets in these selected ‘‘relevant’’ documents. Appellant 
recognizes that to send letters rogatory is not to have docu- 
ments or waivers in hand and therefore admits that the 
neutral person plan would only ‘‘lay the basis for further 
efforts—by waivers or letters rogatory—to obtain full dis- 
covery, including the names involved.’”’ Br. p. 31. Further, 
appellant says: 





‘“‘If any relevant document should be witheld, not 
from the investigator, but from the parties at bar, on 


the earnings thereon. To prevent an opposing party, a competitor, 
from learning irrelevant business secrets and customers’ names, the 


Court appointed a public accountant to make the inspection. | There 
was in that case no element of secrecy or foreign law. Thére the 
material relevant to the issue was narrowly limited. Here all the 
records are relevant and were ordered to be produced. 

The decision in the cited case was an expression of the rule that 
non-relevant business secrets will not be discovered to a competitor. 
Relevant business secrets, however, will be ordered disclosed |to the 
attorney for the competitor. Technical Tape Corp. v. Minnesota 
Mining & Mfg. Co., 21 Fed. Rules Serv. 30b.33, Case 3 (S.D! N-Y., 
1955) ; Hirshhorn v. Mine Safety Appliances Co., 8 F.R.D. 11: (D.C. 
W.D. Pa., 1948). 
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the ground that adequate waivers have not been ob- 
tained, appellant could either attempt to obtain the 
waivers, demand letters rogatory or, if everything else 
fails, furnish a copy of the document with the particu- 
lar name blocked out. Even the last alternative would 
provide sufficient information ;—sufficient, at any rate, 
for appellees to show cause why the absence of the one 
name would affect their preparation for trial.’’ Br. 
pp. 26-7. 


Here is an admission that the neutral person plan will 
result in only a selection of records deemed relevant and 
that waivers and secrecy laws will still prevail. ‘‘A copy 
of the document with the particular name blocked out’’ is no 
discovery. It was rejected, formerly, when the books were 
offered to be produced with the secret matters first being 
blocked out and the trial court and this Court joined in up- 
holding the dismissal. Opinion in No. 12140, 96 U.S. App. 
D.C. at 235, 225 F. 2d at 535; R. 3257-9, 1482-3. It should be 
rejected now. 


III 
CONCLUSION 


In 1953, the District Court ruled that it ‘‘is of opinion 
that there is no reasonable likelihood plaintiff will be able 
to aeeomplish the full production required by law.’’ R. 3263. 
The ruling now, again, is that there is no assurance the 
records will be produced and that to embark on the neutral 
person plan ‘‘would be doing something entirely futile.’’ 
J.A.77. The first ruling has been affirmed by this Court, in 
its decision in No. 12140. The second ruling should equally 
be affirmed. Consequently, the District Court’s refusal to 
extend the time for production and its denial to vacate its 
order on the mandate were within the Court’s discretion 
and not arbitrary; they were, we submit, the only permissi- 
ble action in the circumstances. 
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The orders of the District Gourt should be afirmed 
Respectfully submitted, 


Datitas 8. TownsEnn, 
Assistant Attorney General: 
James D. Hn, | 
GrorcE B. SEaRLs, 
Davi ScHwaktTz, 
Swyney B. Jacosy, 
Pau E. McGraw, 
Eenest §. Carsten, 
Department of Justice, 
Attorneys for Appellees. 
NovEemMBER 1956. | 
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APPENDIX 


Press Release, October 9, 1956, by the Swiss Department of 
Justice and Police (translation by Department of State) : 


The Federal Department of Justice and Police states: 


In the proceedings instituted by Societe Internationale 
pour Participations Industrielles et Commerciales, S.A. 
(Interhandel) against the Attorney General of the United 
States in Washington, relating to the release of seized 
enemy property, the District Court of the District of 
Columbia required, by an order issued on July 5, 1949, the 
production of the files and books of the private bank of 
H. Sturzenegger & Cie. of Basel. Since. the transmittal 
of these documents could constitute the offence of prohibited 
giving out of economic information (Article 273 of the 
Swiss Penal Code) and could, moreover, violate banking 
secrecy (Article 47 of the Law of November 8, 1934 on banks 
and savings banks), the Attorney General of the Confed- 
eration ordered, on June 15, 1950, the sequestration of all 
the files and books the production of which the American 
Court was demanding. Now on August 3 last the District 
Court of the District of Columbia definitively refused to 
extend once again the time allowed for the production of 
these documents. Furthermore, it rejected the claim of 
the plaintiff, the order issued in 1949 not having been com- 
plied with. This last decision voids the order to produce the 
files and books of the H. Sturzenegger & Cie. bank, so that 
the circumstances giving grounds for the sequestration have 
completely changed. That is why the Attorney General of 
the Confederation has lifted, effective immediately, the 
sequestration ordered in 1950, reserving the right, however, 
to take any steps in the future—sequestration or other— 
that may be appropriate in the circumstances. 


October 9, 1956. 
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